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(i) 
QUESTIONS PRESENTED . 


I, Counsel for all parties stipulate that the following are the 
issues presented in this case, it being agreed and understood that the 
parties do not concede the correctness of any legal or factual Peemines 
implicit in the formulation of the question: 

In a comparative television proceeding involving the competing 
applications of appellant and intervenor for a commercial television 
station to be operated on Channel 7 in Buffalo, New York. | 

(1) Whether in allowing WKBW-TV to amend its technical 
and financial proposals after the issuance of an Initial Decision, the 
Federal Communications Commission: i 

a) erred in failing to follow its own rules, and/or 

b) erroneously found “good cause” to exist to allow 
the amendments, and/or | 

c) unlawfully deprived appellant of his due process 
rights to a full and fair hearing. | 

(2) Whether or not the Federal Communications Commission 
erred in finding WKBW-TV financially qualified to construct and operate 
its proposed station. | 

(3) Whether the Federal Communications Commission erred 
in holding that WKBW-TV had not violated the Commission's ‘Chain 
Broadcasting Rules in its agreement with the ABC network and, con- 
sequently, was not prohibited from holding a broadcast license. 

(4) Whether or not the Federal Communications Gommission 
was arbitrary, capricious, irrational or unlawful in its findings or con- 
clusions in awarding or denying preferences in one or more of the areas 
of local residency, broadcast experience, past operation of a broadcast 
facility, program proposals, use and proposed use of a program advisory 
committee, and planning. : 

(5) Whether or not the Federal Communications Gommission 
erred in making adverse findings and conclusions as to appellant's 
reliability based on appellant's relation with the Commission and other 


government agencies. 
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(iii) 
INDEX 
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STATEMENT OF THE CASE 


STATUTES, TREATIES, REGULATIONS 
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STATEMENT OF POINTS 
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I. In Allowing WKBW to Arend its Application After 
the Issuance of an Initial Decision, the Commission 
Violated an Explicit Provision of its Own Rules ! 
Which Precluded the Acceptance of Such Amend- 
ments Except where “Merely Corrective in 
Nature” and Deprived Appellant of the Right to a, 
Fair Hearing | 

A. The Commission Arbitrarily and Unlawfully 
Refused to Follow the Express Provisions of 
its Rules Relating to Amendments Tendered 
After the Issuance of an Initial Decision | 
The Failure of the Commission to Follow the 
Provisions of its Own Rule Prohibiting Ac-' 
ceptance of the WKBW Amendments Deprived 
Appellant of the Protection of the Rule and the 
Right to a Fair Hearing | 


Even if the Commission Did Not Err in Refusin 

to Follow the Provisions of Section 1. 365(a) of | 

its Rules Prohibiting Amendments Following the 
Issuance of an Initial Decision, it was Arbitrary, 
Capricious and Unlawful of the Commission to 
Grant the WKBW Amendments Under the “Good | 
Cause” Provisions of Section 1. 365(a) of the Rules ll 


A. Good Cause for Amending an Application | 
After the Issuance of an Initial Decision Does 
Not Exist When an Inherently Speculative 
Financial Proposal, Voluntarily Adopted, 
Ceases to be Possible of Effectuation 





The Reasons Advanced by the Commission | 
for Allowing the WKBW Amendment to its 
Technical Proposal Have no Rational or 
Legal Basis and, in Fact. Are Contrary to: 
Decisions of this Court and of the Commission, 
Itself | 12 


C. In Allowing the WKBW Amendments for Cause, 
the Commission Arbitrarily and Capriciously 
Acted in Disregard of the Meaning and Intent 
of the “Good Cause” Provisions of Section | 

1, 365(a) of its Rules and Effectively Denied to 


Appellant His Right toa Fair Hearing Lo 





(iv) 
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III. Appellant was Denied a Fair Hearing and Due 
Process of Law Because there was no Semblance 
of Orderly Procedure, Because Evidentiary 
Rights were ‘Disregarded and Because WKBW-TV 
was Consistently given Favored Treatment Not- 
withstanding the Intervention of Appellant’s Rights 
and Equities 20 


IV..The Commission's Penalization of Appellant on 
the Factor of Reliability is not Supported by 
Substantial Evidence and its Findings are In- 


adequate and not in Accordance with Law 24 
CONCLUSION 26 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,651 


LEON WYSZATYCKI, d/b as 
Greater Erie Broadcasting Company, | 
Appellant 


FEDERAL COMMUNICATIONS COMMISSION, | 
Appellee | 


i 
i] 


WKBW-TV, INC, 


Intervenor 


| 


Appeal from Decisions and Orders of the 
Federal Communications Commission 


| 
| 


JURISDICTIONAL STATEMENT 





This appeal is taken from Orders of the Federal Somnoniea= 
tions Commission released July 31, 1958, denying the application of 
appellant for a construction permit for a new commercial television 
station to be operated on Channel 7, in Buffalo, New York; July 26, 
1954, denying appellant’s Motion to Enlarge Issues to include an issue 
relating to comparative coverage; July 19, 1957, remanding the case 
to the Hearing Examiner for further testimony on WKBW's financial 
qualifications and permitting WKBW to amend its financial proposal; 
October 24, 1957, denying appellant's petition for reconsideration of 
the Order of July 19, 1957; and April 7, 1958, permitting WKBW-TV, 
Inc. , to amend its technical proposal and again permitting amendment 
of WKBW's financial proposal. Notice of Appeal as to these orders 
was filed by appellant on August 29, 1958. i 





Z 


The jurisdiction of this Court is invoked under Section 402(b) 
of the Communications Act of 1934, as amended, 66 Stat. 718, 47 
U.S.C. Sec. 402(b) and Section 10 of the Administrative Procedure 
Act, 60 Stat. 243, 5 U.S.C., Sec. 1009. 


-STATEMENT OF THE CASE 


Appellant, Leon Wyszatycki, d/b as Greater Erie Broad- 
casting Company, was one of several applicants for a construction 
permit for a new commercial television station to be operated on 
Channel 7, Buffalo, New York. .The mutually exclusive character 
of the applications necessitated a hearing, which was designated by 
order on March 25, 1954. 

Prior to the hearing, appellant petitioned the Commission to 
enlarge the issues to include the factor of comparative coverage. 

This petition was prompted by the fact that WKBW’s technical proposals 
indicated substantial inferiority to the coverage proposed by appellant. 
It was denied by the Commission by order of July 26, 1954. 

Extensive hearings were held on the applications, both on com- 
parative issues and on the financial qualifications of WKBW-TV, Inc., 
and appellant. On February 1, 1956, an Initial Decision was released 
by the Hearing Examiner proposing to grant the application of Great 
Lakes Television, Inc., and to deny the applications of WKBW-TV, Inc., 
and appellant. In the Initial Decision, WKBW-TV, Inc., was found to 
be financially qualified. 

- Exceptions were filed by all parties and Oral Argument was held 
before the Commission. As originally contemplated by its showing at 
the hearings, WKBW-TV’s entire financial plan hinged on the availability 
to it of a network affiliation agreement with the ABC television network, 
the necessary financial commitments from banks and stockholders being 
contingent upon this factor. .Extensive testimony was adduced at the 
hearings in which WKBW-TV attempted to prove the existence of a validly 
binding and enforceable agreement with ABC in order to sustain its burden 7 
of proof as to its financial qualifications. 

Following oral argument, but prior to the issuance of a final 
decision, the ABC network entered into a regular affiliation agreement 
with WGR-TV in Buffalo, thus precluding the availability to WKBW-TV 





3 
of the financing contingent upon an ABC affiliation. Appellant requested 
the Commission to take official notice of this fact from its own records 
in connection with its determination as to the financial qualifications of 
WKBW-TV, Inc. Instead, the Commission, by its order of July 19, 

1957, reopened the record for the purpose of holding further hearings 
on WKBW-TV's financial qualifications and in the said order permitted 
WKBW-TYV to amend its financial showing, if necessary, to show a 
different financial plan, not contingent on the ABC affiliation agreement. 

At the time the record was reopened for further hearings, appel- 
lant also petitioned the Commission to enlarge the issues at the proposed 
hearing to take testimony on the difference in coverage proposed by appel- 
lant and: WKBW-TV. This petition was denied by the Commission on 
November 8, 1957, but by the same order the Commission reopened the 
record to take testimony on the coverage issue, stating that its action 
was being taken on its own motion. | 

-Thereafter, additional hearings were held on the coverage issue, 
involving many weeks of preparation and seven days of expert testimony. 
On December 10, 1957, WKBW-TV petitioned to amend its application to 
remove the difference in coverage proposals, and further, to once again 
amend its financial showing to provide for the additional cost attendant 
upon constructing the enlarged facilities proposed by the coverage amend- 
ment, The Examiner denied this petition. Following the conclusion of 
the hearings and before the issuance of another decision, the!Commission, 
by its order of April 2, 1958, again permitted WKBW-TV to amend its 
application, this time to amend its technical proposal and its financial 
showing. Again the case was remanded for hearings and a second sup- 
plement to the Initial Decision was issued, once more finding WKBW-TV 
financially qualified on the basis of a completely new proposal, and find- 
ing no substantial difference in the coverage proposed by the applicants, 
on the basis of WKBW-TV’'s amended technical proposal. | 

Further oral argument was held before the Commission on June 
30, 1958, and on July 31, 1958, the Commission issued its final decision 
granting the application of WKBW-TV and denying the application of ap- 
pellant. In most of the areas of comparative evaluation, the applicants 
were found to be equal. Appellant was found superior on the factor of 


integration of ownership with management and received a preference 
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with respect to its proposal for Niagara Falls studios. Appellant 
was also preferred on the factor of diversification of control over 
the media of mass communication. WKBW-TV was found superior 
in the categories of local residency and diversification of business 
interests, civic participation, radio experience, and past operation 
of a broadcast station. 


‘STATUTES, REGULATIONS. AND RULES INVOLVED 


The relevant portions of the Constitution, of the Communications 
Act of 1934, as amended, of the Administrative Procedure Act, and of 
the pertinent. Commission Rules and Regulations are set forth in the 


appendix, 


STATEMENT OF POINTS 


1, The allowance of amendments to the original proposals of 
WKBW-TV, Inc., after the issuance of an Initial Decision was in 
direct contravention of the Commission’s Rules and prejudicial to 
appellant. 

2. Even if the amendments were not barred by the rules, 
there was no good cause shown for allowing the amendments, especially 
since the other applicants were prejudiced thereby. 

3. . The procedures followed denied appellant due process of law 
in that his evidence was consistently expurgated from consideration and 
in that he had to go through three hearings on financial qualifications 
each time on a new WKBW proposal. 

a. The allowance of the coverage amendment 
deprived appellant of a comparative hearing 
inasmuch as WKBW was allowed to amend 
the coverage issue out of the case after it 
had been designated as an issue. 

4, .The Commission’s findings on appellant’s reliability are 
not supported by substantial evidence and are not, in any event, proper 


findings as required by law. 


ea 





SUMMARY OF ARGUMENT 


“It is not without significance that most of the 
provisions of the Bill of Rights are procedural. 
It is procedure that spells much of the difference | 
between rule by law and rule by whim or caprice. | 
‘Steadfast adherence to strict procedural safe- ! 
guards is our main assurance that there will be 
equal justice under law.” 


Joint Anti-Fascist Refugee Committee v. 
McGrath, 341 U.S. 123, 179, 715. Ct. 
624 (1951) (Concurring Opinion), 


The Rules of the Federal Communications Commission provided, 





at the time of the decisions in question here, that no applicatiion on 
which hearings had been conducted should be amended, except for tech- 
nical corrections, after the issuance of an Initial Decision in any case. 

After hearing and following the issuance of an Initial Decision, 
the Federal Communications Commission permitted WKBW-TV, Inc., 
to amend its application in three major respects. Each amendment 
materially affected the final result of the case. Each amendment was 
designed by WKBW to cure a significant deficiency in its case. Each 
amendment resulted in a new proposal requiring a new hearing and new 
evidence contradictory to earlier evidence on the same issues. 

It is well settled that the Rules of an administrative agency have 
the force and effect of law. They are binding upon the Commission and 
upon the parties and the parties have a right to rely upon the Rules. It 
is therefore axiomatic that the Commission, in this case, vidlated the 
standards of due process of law in failing to follow the requirements of 
its own Rules by deciding to accept the amendments proffered by WKEW. 

Moreover, after deciding to ignore the provisions of its Rules in 
one respect, the Commission applied another section of the same Rule 
which specifically did not relate to the situation in question. ‘The Com- 
mission accepted the amendments upon a finding of “good cause”, a 
showing required of any amendment offered by an applicant prior to 


decision but after designation for hearing. The plain purpose of the 


Rule, however, is to bar substantial amendments after hearing and 


decision, notwithstanding a showing of “good cause, ” 
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Even if the Commission was not in error in ignoring the plain 
requirements of its own Rules, it grossly abused its discretion in 
permitting the WKBW amendments and in holding that “good cause” 
existed for the acceptance thereof, . The plain fact is that the only 
cause which existed for the WKBW amendments was the deficiencies in 
WKBW’s case which the amendments were designed to cure. In each 
case, the deficiency was a result of WKBW's own choice, in the first 
instance, in constructing its proposal. It was WKBW which chose to 
adopt a technical proposal which would permit it to serve substantially 
less area and population than Appellant. It was WKBW which chose to 
tie its entire financial structure to the nebulous hope of securing a 
network affiliation agreement. And it was WKBW which chose to select 
a new technical proposal necessitating greatly increased costs. None 
of these choices was forced on WKBW by anything other than personal 
considerations (mainly financial). Yet, when it came time for WKBW 
to lie down in the bed it had made, it was gratuitously permitted by the 
Commission to make a new bed at Appellant's expense. 

On the coverage issue, for instance, Appellant had claimed a 
comparative point of preference since the outset of the case in 1954 
and had repeatedly attempted to have its evidence on this matter heard 
and considered by the Commission. When, finally, as the result ofa 
decision of this Court in another case, the Commission was forced to 
consider Appellant’s evidence, WKBW was permitted to amend its 
application and force Appellant through yet another hearing for the 
sole purpose of washing out Appellant’s comparative advantage. In 
fact, after WKBW's amendment was accepted and a new hearing held 
to receive evidence contradicting WKBW's earlier evidence on the same 
point, the Commission found that the parties’ coverage proposals were 
so substantially similar that there was no necessity for making ultimate 
findings or a comparison. 


Throughout, Appellant was forced to watch its evidence washed 


out and to begin anew as WKBW's procession of amendments was granted 


by the Commission. . Whatever good cause existed was only for the benefit 


of WKBW and it was as if Appellant's equities and rights to due process 
of law and to a fair hearing had never existed. 
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Finally, the Commission penalized Appellant for unreliability 
without a basis of substantial evidence in the record. Appellant's 
evidence on the points in question went unnoticed by the Commission 
and the Commission's decision does not even make the pretense of 
justification by the whole record. In one instance, where the Examiner 
exonerated Appellant, entirely, the Commission not only does not make 
an ultimate finding on reliability, but does not even notice the Examiner's 
findings and conclusions in its recital of the “facts” notwithstanding that 
the Initial Decision of the Hearing Examiner is made a part af the record 
asa matter of law under the provisions of the Administrative Procedure 
Act. | 
In short, in an inexplicable excursion into innuendo and evasion 
of its adjudicatory role, the Commission states its *csuclusions® as 
to Appellant in terms of unanswered “questions.” Not content with a 
one-side and grossly erroneous statement of the “facts” the Commission 
has unlawfully penalized Appellant without even fulfilling its clear re- 
sponsibility to state the ultimate facts and conclusions upon which its 
judgment must finally rest. | 

In summary, the Commission's decision was arrived at through 
procedures which guaranteed, for all practical purposes, that Appellant 
would not receive a fair hearing. Plainly, due process of law requires 


a different result. | 


ARGUMENT 


| 

I. IN ALLOWING WKBW TO AMEND ITS APPLICATION 
AFTER THE ISSUANCE OF AN INITIAL DECISION, THE 
COMMISSION VIOLATED AN EXPLICIT PROVISION OF 
ITS OWN RULES WHICH PRECLUDED THE ACCEPTANCE 
OF SUCH AMENDMENTS EXCEPT WHERE “MERELY 
CORRECTIVE IN NATURE” AND DEPRIVED sas emacs 
OF THE RIGHT TO A FAIR HEARING 


A. . The Commission Arbitrarily and Unlawfully Refused 
to Follow the Express Provisions of its Rules Relating 
to Amendments Tendered After the Issuance of an 


Initial Decision 
In order to fully appreciate the significance of the Commission's 
errors in this case, it is essential that Section 1. 365(a) (47C, F.R. 
§ 1. 365(a) ) of the Federal Communications Commission Rules be here 
set out in full, This rule was in effect during the progress of the pro- 


ceedings in question here, 
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“(a)}' Any application may be amended as a matter of 


right prior to the designation of such application for 
hearing merely by filing the appropriate number of < 
copies of the amendment in question duly executed. die 


Requests to amend an application after it has been 
designated for hearing will be considered only upon 
written petition properly served upon the parties of 
record, and will be granted only for good cause 
shown. Sucha petition which requests either a 
change in frequency of power must be accompanied 
by the affidavit of a person with knowledge of facts 

as to whether or not consideration has been promised 
to or received by petitioner, directly or indirectly, 
in connection with the filing of such petition for 
amendment. If such consideration has been promised 
or received, the affidavit shall set forth in detail all 


$ 





+ 


the relevant facts. A petition to amend an applica- 

tion will not be accepted (other than an smmendment 
which is merely corrective in nature such as the 
removal of a named person because of death) if it is 
filed aiter Poe notice has been given of the issuance 
of a propos ecision with respect to such a ication, 
or of a recommended or an Initial Decision, as the case 


may be, where no proposed decision is to be issued. ~ 
mphasis added. 


Reference to Section 1. 365(a) shows that an application cannot 


wie &€ Vy, . yr Vg a 4 


be amended after a case has been designated for hearing except on 


a finding of good cause. It also definitively and unambiguously sets 





forth the rule that an amendment will not be accepted after the 
issuance of a proposed decision except as to matters that are cor- 
rective in nature. The WKBW amendments which refashioned its 
financial and technical proposals were not “merely corrective in 
nature” and the Commission did not hold them to be so, 

In February, 1956, the Hearing Examiner issued an Initial 
Decision (R. 2907) looking toward a grant of the construction permit. 
On two separate occasions subsequent to the issuance of the Initial 
Decision, three substantive amendments were allowed, all notwith- 
standing the clear interdictions of Section 1.365(a). The second 
occasion, when WKBW-TV was allowed to refashion its technical proposal 
and to amend its financial proposal as a necessary consequence of the 
technical amendment, caused e2ppellant the greatest prejudice and de- 
prived him of a fair hearing. The Examiner denied WKBW's petition 
to amend on January 2, 1958, saying: (R. 3158) 


“In the beginning this petitioner elected to proceed ona 
theory of coverage which, according to its own argument, 
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differed from the theories of its adversaries. . That 
was its privilege. It took its chances just as it would 
have done by adopting a particular plan of programming 
or of studio construction. 


| 
| 


“. . . the requested amendment... does relate toa 
comparative matter and would, ina negative sense, 
give the petitioner an advantage by prejudicing the | 
opponents. ” 

The amendment basically refashioned the application on which 
the parties had gone through long hearings. Its only purpose was to 
cure a defect on a significant comparative factor. The Commission 
over-ruled the Examiner’s denial and allowed the amendment holding 


that Section 1, 365(a) did not apply because the issue of comparative 


coverage was not expressly included as a basis for decision in the 
| 


Examiner's first Initial Decision. Having found the rule not to apply, 
the Commission then went on to justify the amendment on the basis of 
the “good cause” the Commission said was necessary to find under 
Section 1. 365(a). (R. 3283-3285). ! 

The Commission violated the absolute bar of the rule. It 
based its finding on “good cause” when, in fact, good cause plays no 
role in allowing amendments after an Initial Decision is issued. The 
good cause of Section 1. 365(a) clearly has reference only to the point 
in time between designation for a hearing and issuance of an Initial 
Decision, Once an Initial Decision issues, that part of the rule speci- 
fically relating to Initial Decisions takes over and good cause ceases to 


be a factor. This is the clear expression of the rule. 


B. .The Failure of the Commission to Follow the | 
Provisions of Its Own Rule Prohibiting Acceptance 
of the WKBW Amendments Deprived Appellant' of 
the Protection of the Rule and the Right toa Fair 


Hearing 
It is well settled that rules promulgated by an administrative 
agency have the force and effect of law and that these rules include those 
relating to pleading, practice, evidence and procedure. . Columbia Broad- 
casting System v. United States, 316 U.S. 407, 62S. Ct. 1194 (1942); 
Mallory Goal Company v. National Bituminous Goal Comm. ,| 69 U.S. App. 
D.C. 166, 99 F. 2d 399, 406 (1938). There is also no question but that 


an administrative agency is as much bound by its rules as the parties who 
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come before it. American Broadcasting Company v. Federal Com- 
munications Commission, 85 U. S. App. D. C. 343, 179 F. 2d 437 


(1949). Hall v.. Federal Communications Commission, 99 U. S. App. 
D. C. 86, 237 F. 2d 567 (1956). As between the parties, the Com- 


" See Kansas City 
Broadcasting Co., Inc., 1952, 5 RR 1057, 1092. By granting WKBW-TV 


mission’s rules are “for the benefit of all applicants. 


the right to amend its application, the Commission deprived appellant 

of the benefit of its rule prohibiting such amendments. Appellant was 
prejudiced in that the Commission allowed a comparative difference 

and hence a possible comparative advantage, to be wiped out at the same 
time it held that the comparative factor (coverage) was an issue on which 
evidence could be taken. 

The Commission's decision in Airwaves, Inc., 1951, 6 RR 852, 
involved a situation highly analogous to the case at hand. An amend- 
ment was sought after the issuance of an Initial Decision because the 
Regional Air Space Committee had disapproved an applicant’s antenna 
site. At 6 RR 874a, the Commission said: 

“. . . it is apparent that if we permitted KJAN leave 
to amend because of the subsequent ‘disapproval’ of 
its transmitter site, we would be permitting KJAN an 


opportunity to cure the deficiencies in its antenna array 
which is the very basis for our denial of its application, 


and we would therefore be negating the ver urpose of 
§ 1. 365(a) of the Commission's Rates aaohibtat amend- 
ments (other than corrective ones) after Tatcial resistor. 


viously, should such relief be afforde it would, 
contrary to the contentions of KJAN, result in injury to 
the other parties to this proceeding for it would, in 
effect, be granting KJAN a de novo hearing, and would 
require a new comparative hearing. . . . KJAN has 
been afforded one full and fair hearing, and it would 
be manifestly unfair to accord it another.” (Emphasis 
added). 

WKBW’'s financial and technical amendments were all tendered 
after the issuance of an Initial Decision and all fell within the express 
prohibition of Section 1. 365(a) of the Commission’s Rules and Regula- 
tions. The allowance of the amendments by the Commission was clearly 
erroneous inasmuch as the. plain language of the Rule makes it applicable 
to the very case presented here. Moreover, appellant was denied the 
protection of the Rule notwithstanding that its very purpose was to pro- 
tect parties litigant before the Commission from the specific type of 


situation obtaining here and to insure parties the right toa fair hearing. 


 -/. a tl 
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II. EVEN IF THE COMMISSION DID NOT ERR IN REFUSING 
TO FOLLOW THE PROVISIONS OF SECTION 1. 365(a) OF 
ITS RULES PROHIBITING AMENDMENTS FOLLOWING 
‘THE ISSUANCE OF AN INITIAL DECISION, IT WAS 
ARBITRARY, CAPRICIOUS AND UNLAWFUL OF THE COM- 
MISSION TO GRANT THE WKBW AMENDMENTS UNDER 
THE “GOOD CAUSE” PROVISIONS OF SECTION i. 365(a) 
OF. THE. RULES. 
| 
A. .Good Cause for Amending an Application After the 
Issuance of an Initial Decision Does Not Exist When 
an Inherently Speculative Financial Proposal, Volun- 
tarily Adopted, Ceases to be Possible of Effectuation 
| 
The Commission by erroneously allowing WKBW to amend its 


financial proposal the first time, changed the end result of the case. 

It is unquestioned that $200, 000 of tne funds available to WKBW would 
only be forthcoming if it obtained an affiliation agreement with a major 
network, .The Examiner was wrong in finding WKBW-TV financially 
qualified since the availability of these funds was highly speculative. 
The Commission was wrong in adopting the Examiner’s initial finding 
of financial qualification and using that finding as a basis for allowing 
WKBW to amend away the contingency once it became impossible for 
the contingency to occur. In its Memorandum, Opinion and Order, 
released July 19, 1957, (R. 3076-3077) the Commission stated: 


“Although it is not our policy to permit applicants 
who have failed in the hearing process to prove their 
financial qualifications, to amend their applications 
to cure the defect, we are not here confronted with 
such a situation. The Examiner found on the basis 
of the facts of record that at the time of this hearing 
WKBW-TV, Inc., was financially qualified. Events 
transpiring subsequent to the closing of the record, 
due largely to the passage of time and not within the 
control of the applicant, have served to cast doubt on 
the facts of record. We are not asked to permit 
WKBW-TV to show a new source of funds, but merely 
to show that the same funds are available from the 
same source witha restrictive condition of the loan 
removed. ” | 


It was. WKBW's voluntary choice to hinge its financial proposals 
on the contingencies referred to above. It was on the basis [of those 
proposals that a full hearing was held. The impossibility of the con- 
tingency occurring cast serious doubts on WKBW-TV's financial 
qualification. The “events transpiring subsequent to the closing of the 

| 


| 
1 
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record” were due not to the passage of time, but rather to the very 
nature of the contingent proposal itself, which WKBW voluntarily and 
purposely put forth. A finding of financial qualification should not be 
based on proposals that are completely speculative. The contingency 
had to be, and proved itself to be highly speculative. 

If it was a fact, and it certainly was highly probable, that 
WKBW-TV could not qualify financially on the basis of its original 
proposal, then the Commission changed the end result of this case by 
permitting WKBW-TV to amend away its own bad showing after the 
very thing which highlighted that showing had transpired. A fortiori 
it was error to allow that amendment after the issuance of an Initial 
Decision, and after a full hearing on the very issue of financial qualifi- 
cations. As pointed out in the discussion of good cause, justifying 
circumstances must be beyond the applicant’s control. 

B. |The Reasons Advanced by the Commission for 
Allowing the -WKBW Amendment to its Technical 
Proposal Have No Rational or Legal Basis and, 


In Fact, Are Contrary to Decisions of This Court 
and of the Commission, Itself. 


When the Commission granted the WKBW petition to amend its 
financial proposal (the first amendment), and remanded the case to the 
Hearing Examiner for further hearings, Appellant timely petitioned the 
‘Commission to enlarge the issues for the purpose of considering Appel- 
lant’s evidence on coverage in the light of the case of Hall v.. Federal 
Communications Commission, 99 U.S. App. D..C. 86, 237 F. 2d 567 
(1956). The Commission “denied” this petition but on November 7, 1958, 
reopened the record on its own motion to consider evidence of coverage 
from Appellant and the other applicants. 

Thereafter, on December 10, 1957, WKBW petitioned the Com- 
mission for leave to amend its application to change its technical pro- 
posal and again change its financial proposal for the purpose of showing 
“coverage comparable to that of its Competitors.” (R. 5462), The 
petition was denied by the Examiner, as noted previously herein. After 
hearings were concluded, consisting of seven days of testimony by expert 
witnesses, and on the day after proposed findings were filed by the parties, 
the Commission reversed its Examiner and granted WKBW's newest peti - 
tion to amend, sending the parties back again to start over on the coverage 
question and WKBW'’s financial qualifications. 
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The Commission found that the last sentence of Section L. 365(a) 
presented no bar to these amendments. It then went on to find the 
existence of good cause under the first part of Section 1. 365(a)|and 
allowed WKBW to amend the issue of coverage out of the case for com- 
parative purposes and to again amend its financial proposals. ! 

The sole cause found by the Commission was the fact that this 
Court's decision in Hall v. Federal Communications Commission, 99 
U. S. App. D.C. 86, 237 F. 2d 567 (1956), changed the manner of 
treating the factor of coverage in comparative cases. (R. 3283-3285). 

The Hall case was concerned with an application for modification of a 
construction permit. An allegation was made that the modification 

would result in a dimunition of service, and evidence was offered based on 
the Commission's propogation curves to prove the allegation. ! This Court 
held that the Commission could not deprive the proponent of the use of 
the Commission’s curves as a tool to measure coverage regardless of 
error factors in the curves. Prior to the Hall decision, the Commission 
required that evidence in addition to facts based on the curves be adduced 
before it would consider coverage. Thus, on two occasions, one prior 
and one subsequent to the Hall decision, the Commission rejected attempts 
by appellant to show its comparative superiority. ! 

~The decision in the Hall case did not change the law, but rather 
changed the mode of proceeding with a matter of evidence. The previous 
treatment of this evidentiary question was enunciated by the Commission 
in In re Louis Wasmer, 1953, 9 RR 713, and it was on the basis of this 


decision that the Commission found good cause for allowing the coverage 





and second financial amendment. Because of its decision in Wasmer, 

said the Commission, “the parties were fully warranted in believing 

[that coverage/ was not a matter involving public interest considerations 
which could affect final determination of the instant proceeding. ” (R. 3284). 
This was and is not the case. Comparative coverage is one of the most 
important public interest considerations before the Commission. Holding 
otherwise was an abdication of one of the Commission's primary responsi- 
bilities to the public. Aside from this Court's statement in the Hall case 
(p. 572) that it is “axiomatic” that curtailment of service is not in the 
public interest, the statement of purposes in Section 1 of the Communica- 
tions Act of 1934, 48 Stat. 1064, as amended, 47 U.S. C. §151, makes 
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clear that the very purpose of regulating communications is to make 
radio services available to all of the people of the United States. See 
Midwestern Broadcasting Co., 1958, 15 RR 479, 508a, 508b, where 

the Commission recognizes its duty under Section 1 of the Act and awards 
a “major preference” for superior coverage. 

The Commission's own decisions, including its decision in the 
“Wasmer case, supra, demonstrate that the Commission's actions were 
based on a misconception of its decisions and on a misunderstanding 
of the Hall decision, supra. 

In Westinghouse Radio Stations, Inc., 1952, 8 RR 381, 383, the 
statement appears that “the Commission recognizes that significant 
differences between predicted areas and populations within the respective 
Grade A and B contours may sometimes be material as an element to be 
considered in choosing between applicants.” In re Louis Wasmer, supra, 
itself recognizes and reasserts that coverage is a comparative factor, 
and under certain circumstances may be put in issue in a comparative 
proceeding. Therefore, if WKBW had in fact relied on Wasmer when 
making its original coverage proposal, it relied on the fact that coverage 
is a comparative factor and that evidence to establish appellant's superior 
proposal might be introduced in this case, The only rule set out by the 
‘Wasmer case was that coverage would not be considered comparatively 
uniess the proponent offered proof to overcome the error factors of the 
Commission's own propogation curves. This decision was founded on the 
Commission's uncertainty as to the accuracy of data based on their curves. 

-Thus, because (according to the Commission) WKBW had erroneously 
relied on Wasmer, the Commission found that “simple equity” constituted 
good cause for allowing the amendment. (R. 3284). No consideration was 
given to the equities of any of the other parties, nor to the fact that appel- 
lant had claimed comparative superiority on the factor of coverage since 
the beginning of the hearing in 1954. If WKBW relied on the Wasmer 
decision at all, it was for protection against having its deficient coverage 
proposal viewed comparatively. It was manifestly unfair and prejudicial 
to appellant as well as contrary to the Commission's:Rules, to allow 
' WKBW to amend away the pre-existing difference on populations to be 
served after the Initial Decision, and after the realization that Hall v. 
-Federal Communications Commission, 99 U.S. App.-D. C. 86, 237 F. 
2d 567 (1956), meant that WKBW would be put to the proof on the issue 
of coverage. 


is 


C. In Allowing the WKBW Amendments for Cause, 
the Commission Arbitrarily and Capriciously | 
Acted In Disregard of the Meaning and Intent of 
the “Good Cause” Provisions of Section 1. 365(a) 
of Its Rules and Effectively Denied to Sicha 


His Right toa Fair Hearing 


It is certainly true that what may or may not constitate good 





cause does not involve a question of absolutes. However, a change in 
evidentiary procedure, whereby parties are allowed a more simple 
method of proof of a comparative factor, and “simple equity” to one 

of the parties, is not sufficient good cause to allow a change in the basic 
proposals of one of the parties after years of hearings and after the 


issuance of an Initial Decision. The Commission has construed the 


good cause provision of Section 1. 365(a) on many occasions, almost 


always applying the rule strictly. | 
In Scripps-Howard Radio Inc., 1953, IRR 1322a, 1323, the 


Commission approved the Examiner's holding that the good cause part 


of Section 1. 365(a) “should be stringently construed when an amendment 


is tendered after the hearing conference. . .particularly where the amend- 


ment relates toa matter upon which competing applicants have claimed 
competitive superiority, ”" (Emphasis added). The timing of the Scripps- 


Howard proposal was the decisive factor in bringing about its denial. 
The Commission also said: 


“The privilege of amending an application offers 
the opportunity to improve it. After competing applicants 
have revealed to each other the substance of their! respective 
cases - the very grounds upon which each is asserting 
superiority over the others - we must be especially cautious 
to insure that one applicant is not permitted to recast its 
position by amendment so as to gain a new advantage. : =e 
However, we can apply the uniform rule that no request 
to amend will be granted after the heantag conference ex- 
cept, as the Examiner stated, upon ‘an extraordinarily 
strong set of circumstances.’ ” ; 


In Mississippi Broadcasting Co., 1956, 13RR, 1158, 1161, the 


Examiner construed Section 1. 365(a) and said: 


“In the search for the best applicant the requirements 
of orderly procedure may not be overlooked; and it has been 
found necessary to impose limitations on the freedom of 
amendment once a case is designated fora hearing, by 
demanding that the proponent affirmatively show ‘good cause’ 
for the relief sought.” (Emphasis by the Penmaes, 
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In Hamtramck Radio Corp., 1950, 6RR 43, the Atlas Broad- 
casting Company wanted to amend ten days before the date set for 
hearing. .The amendment was to increase costs of operation from 
$40, 000 to $80, 000; to show a new transmitter site; and to show 
directional antenna operation in lieu of the non-directional operation 
originally proposed. In holding that good cause was not shown under 
‘Section 1. 365 (a), the Commission said that it was necessary to limit 
the freedom of amendment or its procedures would degenerate toa 
point where in hotly contested cases, parties would wait until the last 
minute to amend - revealing at tne latest point in time important details 
of their applications. One of the main showings that the moving party 
made for good cause was that there would be a reduction in interference 
and a better utilization of the frequency. Rejecting this showing the 
Commission noted: (p. 46) 


| “The right of competing applicants to expect that 
their preparations to meet the cases of their opponents 
will not perforce be altered by material changes in the 
latter’s proposals, is a formidable bar to the allowance 
of amendment after having designation unless adequate 
reasons are advanced in support thereof...” 


In Mississippi Broadcasting Company, 1956, 14 RR 576, 578, the 


Commission reasserted its policy in the following language: 


“It is presumed that all applicants file their 
applications in full awareness of the Rules relating 
to amendment, and of the fact that these Rules pro- 
vide for a time after which their right to amend is 
restricted. Any applicant who files an application 
containing other than what he considers will be his 
final proposal runs the risk of being forced to pro- 
ceed on his application as filed. ” 


In Kansas City Broadcasting Co., Inc,, 1952, 5 RR 1057, 1092, 


the Commission denied an amendment where, as here, the factors com- 
plained of resulted from the party’s “own voluntary maneuverings and 
impose (d) no hardship upon the applicant which it might not reasonably 
have anticipated in the light of the specific criteria for the allowance of 
amendments as set forth in §1. 365(a) of the Commission’s Rules. .. .” 
The Commission went on to emphasize that its Rules were established 


to insure fair play and orderly procedure and “are for the benefit of 


all applicants. ” 
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In Grand Prairie Broadcasting Co., 1956, 13 RR 658(a), 660, 


the amendment involved changes so substantial as to cause improvement 
in the applicant’s comparative position. The Commission said that this, 
“when demonstrated. . . and considered in the light of the purpose of 
§1.365(a) of the Rules to provide a time at which proposals can be relied 
on as final and to prevent auctioning by amendment, amounts toa 
failure to show good cause for acceptance” of the amendment. This 
case is highly apposite not only for its statement as to the purpose 
behind Section 1. 365(a), but because WKBW was, in the instant case, 
also allowed to improve its comparative position by amending away a 
difference on which the appellant and the other applicant had claimed 
a competitive advantage. i 

Even the fact that an amendment is offered to correct an in- 
advertent error does not, standing alone, constitute good cause for its 
allowance, and an amendment must be rejected except upon a showing 
that circumstances beyond the control of the applicant offer justification, 
because any other course of procedure would be an open invitation toan 


applicant to attempt to improve its competitive position after being fully 


apprised of the nature of the opponents’ cases. South Central Bumcrasioy 
Corp., 1953, 9. RR 1102, 1103-1104. 
Following proper procedure is especially important | where the change 


might result in a substantial comparative advantage over the other appli- 
cants. “Administrative requirements and the ends of justice do not permit 
continual fencing among applicants, each looking to improve his competitive 
position.” Jose Ramon Quinones, 1953, 9 RR 346, 346(a). The fact that an 
amendment is designed not for comparative advantage but to correcta 
deficiency, whether in a comparative or in a minimum qualification cate- 
gory, is equally as compelling a reason for rejection of the amendment as 
not constituting “good cause,” The proposals of applicants must be crystal- 
lized prior to hearing, or at least during its initial stages, and the failure 
to meet basic or minimum qualifications is a valid point on which other 
applicants can rely, See the opinion of the Hearing Examiner in Queen 

City Broadcasting Co., 1953, 10 RR 144, 148, Parties involved in pro- 
ceedings before the Commission have obligations to their adversaries and 
to the Commission. As was stated by the Examiner in WDOD Broadcasting 
Corporation, 1953, 9 RR 346(b), 348-349: | 
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“Each applicant has known for many months that there 
existed between them such a conflict as to require a 
comparative hearing upon their proposals. Under these 


circumstances, each had an obligation, to the Commission d 
and to the adversary, to disclose to the full extent required 

by the application, correct information upon the nature ana a 
type of operation proposed. e application requires intorma- 


tion upon the main studio location, the type of equipment to be 
used, and the power to be employed in the operation. The 

applicants did not seek to amend their applications until after 
the hearing was commenced. In brief, each applicant and the 


Commission entered upon hearing with ample notice as to the 
respective proposals to be heard, because the applications 
provide ra notice. To perme amendment now would be to 
impair the sulificienc that notice, | (Empkasis added}. 


In the instant case, the amendments completely changed the cover- 
age and financial plans of WKBW as originally proposed and these circum- 
stances should have militated against a finding of good cause. 

In North Shore Broadcasting Co., Inc., 1952, 7 RR 822a, 822c, on 4 
@ petition to amend prior to the hearing, the Commission held that under 
the Hamtramck rule supra, there is a balancing of factors to determine if 
amendments should not be allowed because of unfairness to other parties. 

The lack of diligence was held to be a factor which may preclude alteration 

of an application, except “where it appears that the amendment would not wi 
necessitate the addition of new parties to the proceeding, that unfairness 
would not be visited upon opponents either by way of competitive advantage 

or by way of delay flowing from the nature of the amendment requiring a 
substantial change in the presentation of evidence by the other parties, and » 
that ‘good cause” is otherwise indicated. ...” 

Appellant contends that these cases, to the extent that they point to 
the standards and considerations that govern a finding of good cause, 
clearly show that there was no good cause in the proceeding here in questions 
The purpose behind Section 1. 365(a) was to provide a time of finality in the 
interests of fairness and orderly procedure. That allowance of the amend- 
ments was unfair to appellant is clear from the Examiner's decision deny~ 
ing leave to amend because of prejudice to the other parties. be 

It cannot be held that WKBW-TV was diligent in trying to amend. 

The Hall decision, supra, was handed down by this Court on September 6, 
1956. From the date of that decision WKBW-TV knew that the issue of 


comparative coverage might be placed in evidence since the reason for 
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the Commission’s 1954 decision disallowing coverage as an issue ceased 
to exist. Yet it was not until December 10, 1957, that WKBW-TV filed 

a petition to amend its application by changing the site and characteristics 
of its transmitting equipment and altering its financial propasal to reflect 
the increased engineering costs. This was well over one year from the 
time WKBW-TV knew that appellant's basis for originally agserting 


coverage as an issue would have to be accepted. Measuring the time 





from the date the Commission of its own motion actually did inject cover- 
age as an issue (November, 1957) on which evidence could be taken only 
adds insult to injury. In WKBW’'s Petition For Leave to Amend, (p. 4) 
(Dec. 10, 1957), it was asserted that “since the Commission feels that 
the change in the law now requires a comparison of coverage, good 
cause exists for now allowing WKBW-TV to propose coverage compara- 
ble to that of its competitors.” What WKBW-TV said, in effect, was 
“that we are not going to amend until we are sure that the Cbmmission 
will let evidence be admitted because our proposal can't be compared if 
the Commission doesn’t act. However, if the Commission enlarges the 
issues, then we'll amend our proposal so that it will equal that of the 
other applicants. ” : 

It is a principle of law that a party must be diligent in the pro- 
secution of his case. Colorado Radio Corp., v. Federal Communica- 
tions Commission, 73 App. D.C. 225, 118 F. 2d 24, 27 n./7 (1941). 

This principle is incorporated into the good cause provision! of Section 

1. 365(a), as the Commission's own decisions clearly hold. _WKBW-TV, 

by waiting some 15 months after the decision in the Hall case, supra, 

was not diligent. By wiping out a comparative issue when the other parties 
claimed superiority on that issue, the result of the amendment was unfair 
and prejudicial. By putting the parties to the task of new hearings when 
the circumstances were not “extraordinarily strong” for allowing the 
amendments, Scripps-Howard Radio, Inc., supra, the Commission abused 
its discretion, caused prejudice to appellant, and acted contrary to its 

own Rules. ! 

There is no basis in law for a finding that “simple equity, = 
(R. 3284) based on a change in procedure, constitutes good cause for 
allowing amendments of substance. Neither is there any basis in the 


Commission’s decisions that warrant such a finding. 
°4 
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Section 1. 365(a) was adopted as a standard for use in the 
governance of adjudicatory hearings before the Commission. The 
reason for the promulgation of the rule was to insure that parties 
would get a fair hearing and to prevent auctioning by amendment. 

In order to have any kind of orderly and fair procedure, there must 
be a time when the parties can rely on the proposals as final. See 
Grand Prairie Broadcasting Co., 1956, 13 RR 658(a). The inequity 
consequent upon a procedure that allows free substitution of basic 
proposals at any stage in the proceeding is manifest. Yet in this pro- 
ceeding, the Commission allowed amendments clearly prohibited by 
the rule, and clearly to the prejudice of appellant. The Commission 
abused its discretion in finding good cause to exist. Its actions were 
arbitrary, capricious, unlawful and unreasonable. 

III, APPELLANT WAS DENIED A FAIR HEARING AND DUE 

PROCESS OF LAW BECAUSE THERE WAS NO SEMBLANCE 
OF ORDERLY PROCEDURE, BECAUSE EVIDENTIARY 
RIGHTS WERE DISREGARDED AND BECAUSE WKBW-TV 
WAS CONSISTENTLY GIVEN FAVORED TREATMENT 


NOTWITHSTANDING THE INTERVENTION OF APPELLANT'S 
RIGHTS AND EQUITIES 


If quantity alone was the determinative factor on the question of 
a standard for a full and fair hearing, the seventy volumes of record in 
this proceeding would be ample attestation that the standard had been met. 
‘However, the quantitative measure is but a part of the totality of factors 
that make a hearing “full and fair” and indeed, the nature and quality of 
the hearing is as much an integral factor as is quantity. On the basis of 
the proposals contained in their applications, the parties herein partici- 
pated in hearings in an attempt to show their comparative superiority. 
The financial qualifications of the winning applicant as well as the financial 
qualifications of the appellant were put in issue. WKBW-TV, as well as 
the other applicants, had the opportunity to exercise, and did so exercise, 
its free choice as to the type of financial and technical proposals it would 
make. It was WKBW's decision to gear its financial proposal to obtaining 
on ABC network affiliation. This was reflected ina bank commitment for 
$200, 000 that was contingent upon obtaining the affiliation, and loan agree- 
ments from shareholders contingent on the bank loan. 
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After extensive preparations by the parties, hearings were held 
on the financial issues. Days of testimony ensued. Appellant cross- 
examined WKBW's witnesses, including an ABC Vice President who 


testified as to the affiliation agreement and as to network revenues for 


‘WKBW. Appellant offered rebuttal evidence and all parties were given 


an opportunity to participate. As matters developed, however, all of 
this time, effort, and expense proved futile. When it became public 
knowledge that ABC had affiliated with another station in Buffalo, WKBW's 
finances were seriously, if not fatally impaired. Despite the equities 
of the other parties, and contrary to the Commission's Rules, WKBW 
was allowed to amend and the other parties were put through the rigors 
of another hearing on this matter. | 

Not satisfied with having forced the other parties to go through 
two hearings on the financial question, WKBW in December, 1957, 
petitioned to amend its technical proposals, with a resultant in¢rease 
in costs -- making necessary yet another amendment to its financial 
proposals, The petition was denied by the Examiner because of pre- 
judice to the other applicants who had claimed superiority on the covere- 
age question from the outset. The Commission reversed and for a third 
time the parties had to go to hearing on the same financial question which 
had been raised and heard on two prior occasions. It should be re-em pha- 
sized that ail of these amendments came after the issuance of an Initial 
Decision of the type contemplated by Section 1. 365(a). All of these new 
hearings meant that everything the parties had done on this question in 
the prior hearings became effectively expurgated. The Commission 
disregarded the rights and equities of all the parties except WKBW-TV, 
and disregarded the fact that “equities and rights do not exist in a 
vacuum but in relation to the total situation of which they are a part.” 
Yankee Network Company v. Federal Communications Commission, 71 
App. D..C. 11, 107 F. 24 212, 219 (1939). i 

The Fifth Amendment to the United States Constitution guarantees 
appellant a fair hearing. Section 309(b) of the Communications Act of 
1934, 48 Stat. 1064, as amended, 66 Stat. 715, 47 U.S.C. 309(b), guarantees 
appellant a full hearing. The Administrative Procedure Act, 60 Stat. 241, 
5 U.S.C. 1006(c), guarantees that every “party shall have the right to 


present his case or defense by oral or documentary evidence, to submit 


i 
| 
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rebuttal evidence, and to conduct such cross-examination as may be 
required for a full and true disclosure of the facts. ” 

Appellant was denied the rights guaranteed him by the Constitution, 
the Communications Act, and the Administrative Procedure Act. The 
procedural safeguards for a fair hearing, established by the Commission, 
were completely disregarded. Appellant was forced to go through three 
de novo hearings on the same subject, which the Commission in the past, 
has deemed “manifestly unfair.” Airwaves, Inc., 1951, 6 RR 852, 874a. 
WKBW-TV got more than the full hearing it was entitled to by law. . There 
were several hearings where only one was warranted. This multiplicity 
was unfair and clearly prejudicial to appellant's rights. 

Of what value were appellants evidentiary rights as set forth in 
the Administrative Procedure Act when every time he offered evidence, 
cross-examined, etc., that evidence was expunged by compelling him to 
start again on the same issue based on WKBW’s changed proposals? 

The rights were granted and then taken away as soon as the amendments 
were allowed. Surely appellant is entitled to the integrity of his evidence. 
Basic fairness requires that a party be able to rely on an opponent’s pro- 
posals as made when the hearing begins, and if not then, certainly after 
the issuance ofan Initial Decision. This requirement is incorporated 
into Section 1. 365(a) of the Commission’s Rules, which the Commission 
ignored in this case. 


An administrative hearing must be fair if the orders emanating 


therefrom are to have any validity. Kessler v. Strecker, 307 U.S. 22, 
59 S..Ct. 694 (1939). “The inexorable safeguard which the due process 


clause assures is... that the procedure at the hearing shall be consistent 


with the essentials of a fair trial. . . .” St. Joseph’s Stockyards Co., v. 
United States, 298 U.S. 38, 73, 56S..Ct. 720, 735 (1936). (Concurring 
opinion). The Supreme Court said in Morgan v. United States, 304 U.S. 1, 
20,58 S..Ct. 773, 777 (1938), that: 


“The requirements of fairness are not exhausted in 
the taking or consideration of evidence, but extend 
to the concluding parts of the procedure as well as 
to the beginning and intermediate steps. ” 
An orderly procedure demands that all parties be treated equally 
and fairly, and that the equities of all of the parties be considered through- 


out the conduct of the entire proceeding. For due process there must 


4 
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be an orderly proceeding. See L. B. Wilson, Inc. v. Federal Com- 
ee ee 


munications Commission, 83 U. S. App. D. C. 176, 170 F. 2d 793, 


802 (1948). As was said in Joint Anti-Fascist Refugee Committee v. 
McGrath, 341 U.S. 123, 179, 71S. Ct. 624 (1951) (Concurring 


opinion): | 
“It is not without significance that most of the 
provisions of the Bill of Rights are procedural. 
It is procedure that spells much of the difference | 
between rule by law and rule by whim or caprice.! 
Steadfast adherence to strict procedural safe- | 
guards is our main assurance that there will be 
equal justice under law.” 


| 
i 


! 

Time and again appellant’s evidence was wiped out. Each time 
he had to start anew. Each time WKBW came forward with an improved 
position. It is manifest that the procedures followed by the Commission 
were not consistent with the rudiments of fair play. | 

The Hearing Examiner recognized (and WKBW-TV admitted in its 
Petition to Amend), that the avowed purpose of the amendment submitted 
by WKBW after the record was reopened on the coverage issue was to 
make WKBW's coverage proposal substantially similar to those of the 


other applicants and rightly denied the petition to amend, In reversing 


the Examiner, the Commission denied appellant the right to ha ve his 
proposals on the crucial issue of coverage considered compar atively. 


There can be no such thing as a comparative hearing if the Commission 
allows an applicant to amend away deficiencies and equalize proposals. 


If parties can proceed in this fashion, then the rights given by Ashbacker 
Radio Corp. v. Federal Communications Commission, 326 U. “Ge Bets 
66 S. Ct. 148 (1945), are indeed hollow. | 

The Commission should not be allowed to change the end result 
of a comparative proceeding in this manner. Comparative contests must 
be based on concrete proposals, see W. S. Butterfield Theatr es, Inc. v. 
Federal Communications Commission, 99 U. S. App. D..C. 71, 237 F. 
2d 552, 559 (1956), and it is just as wrong to allow an applicant to 
change proposals as basic as coverage and finances after years of hearings 
and issuance of the Examiner’s decision as it is to allow substantial changes 


immediately after the Commission reaches its final decision, An applicant 


' 
| 
| 
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should be as qualified as his original proposals represent him to be 
and not as qualified as he can make himself after having an opportunity 
to compare his position with the other applicants. It cannot be said 
that the final decision was reached by a weighing of all the factors pro 
and con, see Tampa Times Company v. Federal.Communications 
Commission, 97 U..S, App. D.C. 256, 230 F. 2d 224 (1956), when 
existing comparative factors and points of preference were mani- 
pulated to suit the convenience of one of the parties. 

IV, THE COMMISSION'S PENALIZATION OF APPELLANT 

ON THE FACTOR OF RELIABILITY IS NOT SUPPORTED 
BY SUBSTANTIAL EVIDENCE AND ITS FINDINGS ARE 
INADEQUATE AND NOT IN ACCORDANCE WITH LAW 

The findings of fact and conclusions following therefrom are 
inadequate and not sufficient to support the serious penalization visited 
upon appellant on the question of reliability. In its final decision under 
the heading of “Special matters, ” the Commission asserted and listed 
several derelictions of which appellant was supposedly found guilty. 

(R. 3424). 

The Commission pointed to the fact that appellant had a liquor 
license cancelled by the State of New York for violations of the laws and 
regulations of that State. They clearly did not decide on or weigh the 
evidence in this regard for nowhere do they disagree with the Examiner’s 
finding in the Initial Decision that “the circumstances were such as to 
exonerate him completely of any intentional false dealing or conduct 
reflecting upon his character.” (R. 2917). 

Similarly, innaccuracies in statements made by applicant con- 
cerning his education were held against him. Yet the Examiner found 
that “In fairness to Mr.-Wyszatycki, it must be found from listening to 
his testimony that he experiences difficulty in his English expression 
and the seeming inconsistencies which occurred in his testimony. . . 
may have resulted from confusion as to exactly what his words meant. ” 
(R. 2919). 

The variation in income statements, also noted by the Commission, 
were sufficiently explained, and were only the result of one being a state- 
ment of radio income and the other of total income. As the Initial Decision 
shows, appellant had a great deal of personal difficulty with his Chief 


Engineer who testified against him during the hearing. Appellant received 
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two citations from the Commission (noted as a penalizing factor by 


the Commission) during the employment of the Chief Engineer. There 
was a great deal of testimony regarding these violations and the personal 
animosity existing between appellant and the engineer was br ought out at 
the hearing. The Examiner noted that the, “evidence showed no technical 
violations or deficiencies in maintenance after Mr. Saj left employment 
at WWOL.,. ” (R. 2919). | 
In Snake or Piute Indians of Former Malheur Reservation in 
Oregon v. United States, 112 F. Supp. 543, 564 (1953), the Court of 
Claims recognized a situation that appellant believes is analogous. 
They said: | 
“However, our review of the record in this case indicates 
to us that there is considerable evidence therein which 
places a different complexion on the behavior of the parties. 
The facts established by the evidence are, we think, rele- 
vant and should have been considered in more detail in 
reaching a determination concerning the fairness of the 
government's treatment of these Indians and the degree of 


blame attributable to them. In the absence of specific 


findings on this evidence, we cannot say that it was given 


the degree of consideration which should have been given 
to it by the Commission in reaching its decision.:” 


Appellant should be able to tell whether or not the Commission 
weighed his evidence and cast it aside in the exercise of its administra- 
tive discretion. See A, E. Staley Mfg. Co. v. Secretary of Agriculture, 
120 F. 2d 258, 261 (1941). In the case of the liquor violation, for instance, 
it is impossible to tell if appellant’s evidence was considered. The Ex- 
aminer’s finding in this regard is nowhere adopted or rejected. In any 
event, the evidence on these points is flimsy and not sufficient to support 
the Commission's conclusion of unreliability. | 

In all of the instances noted by the Commission, no ultimate finding 
is in fact made. . The only ultimate conclusion on this subject is that the 
derelictions “raise a question” as to unreliability. Similarly, the Com- 
mission’s summation merely points out that “another adverse considera- 
tion is the question of reliability.” (R. 3424, 3429). | 

If a finding of unreliability is to be made atall, the question” has 
to be answered by the Commission. An ultimate award of a substantial 
penalty must be a certain conclusion found from the facts,and cannot be 


based on an unanswered question raised by the facts. | 
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The rule on findings is clearly set forth in Saginaw Broadcasting 
Co, v. Federal Communications Commission, 68 App. D. C. 282, 96 
F. 2d 554, cert. denied, Gross v. Saginaw Broadcasting Co., 305 U. S. 


613, 59 S. Ct. 72 (1938), and Johuston. Broadcasting Co. v..Eederal Cam- 


munications Commission, 85 U. S. App. D.C. 40, 175 F. 2d 351, 357 
(1949). In the latter case, the essentials were laid down as follows: 


“(1) The bases or reasons for the final conclusion 
must be clearly stated. (2) That conclusion must 
be a rational result from the findings of ultimate 
facts and those findings must be sufficient in number 
and substance to support the conclusion. (3) The 
ultimate facts as found must appear as rational in- 
ferences from the findings of basic facts. (4) The 
findings of the basic facts must be supported by sub- 
stantial evidence. (5) Findings must be made in re- 
spect to every difference, except those which are 
frivolous or wholly unsubstantial, between the appli- 
cants indicated by the evidence and advanced by one 
of the parties as effective. (6) The final conclusion 
must be upon a composite consideration of the findings 


as to the several differences, pro and con each applicant. sd 
{Emphasis added). 


The Commission is charged with the responsibility of making 
findings. See Heitmeyer v. Federal Communications Commission, 58 
U. S. App. D..C. 180, 95 F. 2d 91, 96 (1937). For the reasons stated 
above, appellant submits that the Commission's findings and conclusions 
do not comply with the requirements for proper findings as established 
by this Court. 


CONCLUSION 


For the foregoing reasons it is submitted that the action of the 
Federal Communications Commission in awarding a construction per- 
mit to WKBW-TV, Inc., and denying appellant’s application, was arbi- 
trary and unlawful in that the procedures followed by the Commission 
deprived appellant of the right toa full and fair hearing. Moreover, the 
errors committed by the Commission were so palpable and appellant was 


so prejudiced thereby that he was effectively precluded from success on 
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the merits under any circumstances. Appellant therefore prays that 
this honorable Court reverse and remand the case and grant such further 


relief as may be just and proper in the circumstances. | 
Respectfully submitted, 


VINCENT B, WELCH 
FRED J. EDEN, JR.; 
MITCHELL S. CUTLER 


710 Fourteenth Street, N. W. 
Washington 5, D.!/C. 
Counsel for Appellant 


| 
| 


Of Counsel: | 


Welch, Mott & Morgan | 
710 Fourteenth Street, N. W. | 
Washington 5, D. C. : 
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APPENDIX 


United States Constitution, Fifth Amendment 


No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indictment of a Grand 
Jury, except in cases arising in the land or naval forces, or in the 
Militia, when in actual service in time of War or public danger; 
nor shall any person be subject for the same offense to be twice put 
in jeopardy of life or limb; nor shall be compelled in any criminal 
case to be a witness against himself, nor be deprived of life, liberty, 
or property, without due process of law; nor shall private property 


be taken for public use, without just compensation. | 


Communications Act of 1934, as amended, 48 Stat. 1064, 
47 U..S. G. Sec. 151. 


| 

Sec. 1. For the purpose of regulating interstate and foreign 
commerce in communication by wire and radio so as to make available, 
so far as possible, to all the people of the United States a rapid, effi- 
cient, Nation-wide, and world-wide wire and radio communication 
service with adequate facilities at reasonable charges for the purpose 
of the national defense, for the purpose of promoting safety of life and 
property through the use of wire and radio communication, and for the 
purpose of securing a more effective execution of this policy by central- 
izing authority heretofore granted by law to several agencies and by 
granting additional authority with respect to interstate and foreign com- 
merce in wire and radio communication, there is hereby created a 
commission to be know as the “Federal Communications Commission, ws 
which shall be constituted as hereinafter provided, and which shall 


execute and enforce the provisions of this Act. 


Communications Act of 1934, as amended, 66 Stat. 715, 
47 U. S. C. Sec. 309 (b | 


(b) If upon examination of any such application the Commission 
is unable to make the finding specified in subsecticn (a), it shall forth- 
with notify the applicant and other known parties in terest of the 
grounds and reasons for its inability to make such fit ling. ‘Such notice, 
which shall precede formal designation for a hearing, ‘hall advise the 
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applicant and all other known parties in interest of a.l objections 
made to the application as well as the source and nature of such 
objections. Following such notice, the applicant shall be given an 
opportunity to reply. If the Commission, after considering such 
reply, shall be unable to make the finding specified in subsection (a), 
it shall formally designate the application for hearing on the grounds 
or reasons then obtaining and shall notify the applicant and all other 
known parties in interest of such action and the grounds and ‘reasons 
therefor, specifying with particularity the matters and things in issue 
but not including issues or requirements phrased generally. The 
parties in interest, if any, who are not notified by the Commission of 
its action with respect toa particular application may acquire the 
status of a party to the proceeding thereon by filing a petition for 
intervention showing the basis for their interest at any time not less 
than ten days prior to the date of hearing. Any hearing subsequently 
held upon such application shall be a full hearing in which the appli- 
cant and all other parties in interest shall be permitted to participate 
but in which both the burden of proceeding with the introduction of 
evidence upon any issue specified by the Commission, as well as the 
burden of proof upon all such issues, shal. be upon the applicant. 


Administrative Procedure Act, Sec. 7(c},60 Stat. 241, 5 U.S.C., 
Sec. 1006(c). 


{c). Evidence. — Except as statutes otherwise provide, the pro- 
ponent of a rule or order shall have the burden of proof. Any oral or 
documentary evidence may be received, but every agency shall asa 
matter of policy provide for the exclusion of irrevelant immaterial, 
or unduly repetitious evidence and no sanction shall be imposed or 
rule or order be issued except upon consideration of the whole record 
or such portions thereof as may be cited by any party and as supported by 
and in accordance with the reliable, probative, and substantial evidence. 

-Every party shall have the right to present his case or defense by oral or 
documentary evidence, to submit rebuttal evidence, and to conduct such 


cross-examination as may be required for a full and true disclosure of 


the facts. In rule making or determining claims for money or benefits 














47 C. F. R. Sec. 1. a). 
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or applications for initial licenses any agency may, where the interest 
of any party will not be prejudiced thereby, adopt procedures for the 


submission of all or part of the evidence in written form. | 


Federal Communications Commission Rule, Section 1, 365(a), 
i 

(a) Any application may be amended as a matter of right prior 
to the designation of such application for hearing merely by filing the 
appropriate number of copies of the amendment in question duly 
executed, Requests to amend an application after it has been desig- 
nated for hearing will be considered only upon written petition properly 
served upon the parties of record, and will be granted only for good 
cause shown. Such a petition which requests either a change in frequency 
of power must be accompanied by the affidavit of a person with knowledge 
of facts as to whether or not consideration has been promised to or re- 
ceived by petitioner, directly or indirectly, in connection with the filing 
of such petition for amendment. If such consideration has been promised 
or received, the affidavit shall set forth in detail all the relevant facts. 
A petition to amend an application will not be accepted (othet than an 
amendment which is merely corrective in nature such as the removal 
of a named person because of death) if it is filed after public notice has 
been given of the issuance of a proposed decision with respect to such 
application, or of a recommended or an Initial Decision, as the case 


may be, where no proposed decision is to be issued. 
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STATEMENT OF QUESTIONS PRESENTED 


| 
The questions presented by this case were stipulated 


by the parties and approved by the Court in its Order dated 


October 15, 1958. They are set forth in appellant's brief. 


! 
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COUNTERSTATEMENT OF THE CASE 





Appellant Leon Wyszatycki, doing business as Greater Erie 
Broadcasting Company, intervenor WKBW-TV, Inc., and Great 
Lakes Television, Inc.,gthird applicant not a party to this 
appeal, filed mutually exclusive applications to construct 
and operate a television station on Channel 7 in Buffalo, New 





kes 

York. The applications were designated for hearing on March 
25, 1954 and some four years later, on July 31, 1958 the pro- 
ceeding was terminated with a final decision granting the WKBW 
application and denying those of its competitors. During the 
course of the proceeding a full evidentiary hearing was held 


on the issues originally specified by the Commission and the 


record was twice reopened for the taking of additional evidence. 


An initial decision and two supplements thereto were released 
by a Commission hearing examiner and two oral arguments were 
held before the Commission en banc. Appellant, Greater Erie, 
now seeks review of the Commission‘’s decision, contending that: 
(1) the Commission erred in allowing amendments, after an in- 
itial decision, to the financial aspects of the WKBW applica- 
tion; (2) it erred in allowing WKBW to modify its engineering 
proposal at a similar juncture; and (3) the Commission's find- 
ings and conclusion’s regarding appellant's lack of reliability 
are inadequate or unsupported by substantial evidence. 


The Financial Issue. In addition to the customary standard 





comparative issue calling for evidence as to the background and 
experience of the applicants, the programming proposed by each 
and their plans for operating and managing the station, the 
Commission in this case specified an issue requivieg WKBW to 
establish on the record its financial qualifications. (R 366) 


1 / An applicant*s financial as well as its legal and techni- 


cal qualifications are regarded by the Commission as absolute 
(cont ‘d) 


nits 


A full evidentiary hearing was held before a Commission ex- 


aminer, and the record was closed on July 28, 1955. On February 
1, 1956 the examiner released a decision favorable to Great 
Lakes Television, Inc. The examiner found that WKBW had af- 
firmatively established that it was financially qualified. Ex- 
ceptions to the examiner’s decision were filed and oral argu- 
ment was held before the Commission, en banc on September 24, 
1956. However, before arriving at a decision on the merits 

the Commission on July 19, 1957 ordered the record reopened 


and additional testimony taken on the financial qualifica- 


tions of WKBW (R3075--7). As recited in the order this action . 





was taken for the following reason: In part, pan PeLRoLKsnee 
its financial qualifications by showing that a Buffalo bank 

had agreed to loan it $200, 000. The loan was. contingent on 
WKBW*s obtaining a network affiliation, and in fulfillment of 
this contingency the applicant entered into an executory agree- | 
ment, dated September 29, 1954, with the American Broadcasting 


Company. The agreement provided that a standard ABC network 


affiliation contract would be entered into. between the parties 


ry 7 Cont'd) rather than comparative in nature, and once an ap= 


plicant’s basic qualifications are established no ‘comparative 
appraisal in these areas is undertaken. A special issue calling 
for the introduction of evidence on any or all of these factors 
is specified for hearing only where a preliminary finding can- 
not be made on the basis of information submitted with the ap- 
plication that the requisite. qualifications may be. lacking or 
where, as here, a party to the proceeding. requests. enlargement 
of the issues and demonstrates that a. , Substantial question does 
exist, notwithstanding the Commission’ s/determination to 

the contrary. — . . . prior bee 
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should WKBW be successful with its application, the affiliation 
agreement to become effective no later than six months after 
WKBW received its grant and to expire no later than September 
29, 1956. Thus while WKBW could be found qualified when the 
record was closed, the terms of the executory agreement on 
which the bank loan was contingent became ineffective prior to 
the Commission's acting on.the application. Moreover, on file 
with the Commission were pleadings by WKBW*’s competitors re- 
questing that official notice be taken of information in 
Federal Communications Commission files that the American Broad- 
casting Company had since entered into an affiliation with 
another Buffalo station, precluding the possibility that its 
executory agreement with WKBW would be extended. They argued 
that these events made requisite a finding that WKBW was no 
longer financially qualified and that its application must for 
that reason be denied outright. WKBW argued, on the other 
hand, that the Commission limit itself to the facts of record 
or allow the filing of affidavits to show that a network af- 
filiation was no longer a prerequisite to the bank loan. 

The Commission considered the matter in the following 
terms (BE 3076--77): 

Although it is not our policy to permit applicants, 
who have failed in the hearing process to prove their 
financial qualifications, to amend their applications 
to cure the defect, we are not here confronted with 
such a situation. The Examiner found on the basis of 


the facts of record that at the time of this hearing 
WKBW-TV, Inc. was financially qualified. Events trans- 


=a | 


piring subsequent to the closing of the record, due 
largely to the passage of time and’ not “within the 
control of the applicant, have served to case doubt 
on the facts of record. We are not asked to permit 
WKBW-TV to show a new source of funds, but merely 
to show that the same funds are available from the 
same source with a restrictive condition of. the | 
loan removed. The form of the: relief requested by . 
WKBW-TV, however, would deny the other parties the 
right to cross-examine the witnesses presented to 
prove the present status of its bank loan or to 
offer evidence in rebuttal and, consequently, con— 
sideration of the affidavits submitted by WKBW-TV 
as requested must be denied. Nevertheless, WKBW-TV 
equitably should be afforded an opportunity to show 
the present availability of the ‘loan’ in question. 

| 





The Commission thereupom on its own motion ordered the 


| 
record reopened and remanded the case to thé examiner to 
take evidence on the questions whether an affiliation agree- 


ment between WKBW and ABC was then outstanding, ‘and if not 


whether the loan originally relied on was nonetheless still 


availdble to the applicant. = = =~ a ae | 
| 


Tmwe examiner (R 3116) and ultimately the ‘Commission 
(R 3412-14) found on the basis of the’ evidence adduced that 
adeqtiate funds were available to WKBW from the aforementioned 
bask regardless of its ability to’ secure a tietwork affilia- 
tion. : 

The Technical or “Coverage” Issue. Like other camparative 
television proceedings, this one did not® originally include 

| 


& hearing issue on the question of thé areas and populations 
| 

which would be served by the facilities proposed. Having 

adopted a nationwide television allocation’ plan and having 


established maximum and minimum’ standatds applicable to station 





coverage the Commission had maintained the position that as 
between applicants meeting these standards differences in 
comparative coverage as deduced from projected field inten- 
sity contours would not be considered as a basis for choosing 
among them. 

While not excluding comparative coverage as an appropri- 
ate issue, as such, the Commission had determined that data 
presently available to compute coverage was not sufficiently 
comprehensive to establish with any degree of certainty mean- 
ingful differences hetween proposals which satisfied basic 
standards because of the large number of variables involved 
in any given situation. The entire range of problems which 
militated against scouptding this type of evidence was first 


set forth in Louis Wasmer, 9 Pike & Fischer RR 713. A re- 


quest by Greater Erie that this case include an issue re- 


lating to comparative coverage was denied at the outset of 
the proceeding on the basis of the Wasmer doctrine (R 368). 
On September 6, 1956, this Court held that since projected 

contours had a sufficiently high probability of accuracy to 
be accepted as evidence of proposed coverage. for some pur- 
poses in a non-hearing matter,the parties could employ them 
in a hearing proceeding as well. See Hall v. Federal Conm- 

munications Commission, 99 U.S. App. D.C. 86, 237 F.2d 567. 


As a resuit of this decision and on the basis of subsequent 


pleadings which cited it, filed by Greater Erie and Great 





oa Fis 
Lakes, and the substantial SEnher ene es in overage indicated, 
the Commission enlarged the issues to inckude the hese om of 


comparative coverage and again oEGered tne record reopened for «. 





the reception of evidence on the matter (R3150-53). At this 


point WKBW filed a petition to amend its application to show 





a change in its transmitter site and in its transmitting equip-. 
ment (R5460-65). An alteration in its fiseecieg proposal 
arising from increased engineering costs was also submitted. 

In acting on this request the Commission he1d(R3283- 85) that 
Section 1.365(a) of its rules, which barred amendments after 

the ced wae of an initial decision, was not prohibitive here 
Since, although an initial decision .in ‘ie case had been iexeea, 
the initial decision did not deal with the question of compara- 
tive coverage and no evidence on the subject had ‘peeh admitted 
at the hearing. In granting WKBW leave to amend “the Commission 
noted that until Re Hall case an applicant in “formulating its 
proposal could coma reasonably rely ‘On the Commission‘ Ss pre- 
viously announced position that potential difference in coverage 
based on projected field intensity contours would not constitute 
a basis for preferring one appvieans over the other. Having 


been obliged midway in the proceeding to reverse aoe own ruling 





as to the admissibility and reliability ‘of evidence lon coverage, 


the Commission held that elemental Petnwecs 


! 
i 
i 
| 
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wine 
justified an applicant’s being allowed to amend its proposal 
to meet the changed circumstance. "To rule otherwise would 

be to permit the other parties to enjoy a comparative advan- 
vee gained through an element of their proposals which, but 


for the fortuitous circumstances of the intervening ruling in 


the /Hail/ case. . « would not be regarded as a point of com 


parative merit.” Distinguishing the instant case from previous 
ones in which leave to amend had been denied following a hear- 
ing, the order states (R 3284-85): 


The Commission has refused to permit amendments 
after decision in cases where an applicant has presented 
his proposal for comparative hearing and it has been 
adjudged less in the public interest than that of his 
competitors, but here there has been no adjudication of 
the comparative merits of the engineering proposals of 
the applicants. We do not have here an applicant at- 
tempting to cure a deficiency exposed by the hearing 
process. Rather we have an applicant, which after being 
advised that engineering proposals were to be given com- 
parative consideration, seeks the same opportunity to 
amend that he would have had if that knowledge had been 
available to him at the start of the hearing. We be- 
lieve that good cause exists for permitting WKBW-TV to 
amend that portion of its application relating to its 
engineering proposals. 


On the question of comparative coverage as ultimately de- 
cided after hearing, the Commission found that on the basis of 
areas and populations to be served the respective proposals 
were substantially similar and no one could be selected as 
superior to the others (R 3402-03, 3428). 

The Question of Appellant's "Reliability". Throughout the 
hearing appellant’s ‘competitors urged that a compelling reason 


for denying Greater Erie’s application lay in the manner Mr. 








uns 
Leon Wyszatycki, sole owner of Greater Erie, had in the past 
disregarded rules of the Commission and those of other regu- 
latory agencies to which he was subject. Findings in this 
regard were made at some. length in the decision (R3375-77), 
showing, among other things, that Wyszatycki, had persistently 
flouted FCC rules and regulations. The Commission concluded 
(R3423) that "while none of the’. . . violations are suffi- 
ciently.serious to disqualify Mr. Wyszatycki as a licensee, 
they do raise a question as to his reliability wrt! ebRAe ude 
toward assumption of the duties and obligations going with the 
privileges granted, and his application must suffer when compared 
to the other applicants in this proceeding. ..... - . 
Weighing all the elements material to its decision the Com- 
mission concluded (R3429-30) that WKBW was. "equal or superior 
to one or both of the other applicants in virtually all areas 
of comparison.”:. In addition to weighing against the appellant 
Mr. Wyszatycki’s derelictions in observing the rules of the 
Commission, the decision found Greater Erie substantially in- 
ferior in other areas as well, The life-long residence in 
Buffalo of all WKBW's stockholders and their extensive parti- 
-Cipation in civic affairs resulted in preferences for Greater 


Erie under each of these factors (B3414-15).  WKBW was given 





slight preferences for its broadcast experience (R3417, 3430) 


4 i 
and for the diversity of occupational backgrounds possessed by 
1 a | 
« its owners (R3416). In addition, the past record of its radio 
= station in Buffalo was found to be substantially superior to 
| 


| 
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that of WWOL, owned by Wyszatycki (R3419-21). 

Greater Erie on the other hand was narrowly preferred over 
WKBW for its integration of ownership with management and was 
given a slight preference for its proposal to locate an auxi- 
liary studio in Niagara Falls (R3416, 3428). With respect to 
diversifying ownership in media of mass communications the Com- 
mission found that both WKBW and Greater Erie were entitled to 
a “distinct preference” over the third applicant in the pro- 
ceeding but that, of the two, Greater Erie merited a slight 
advantage because its Buffalo radio station operated at a lower 
power than WKBW (3422-23). 

The decision concludes (R3430): 

Upon careful consideration of the showings of each applicant, 
the Commission is of the view that the composite showing of 
WKBW-TV establishes that a grant of its application would best 
serve the public interest. The superiority found in those factors 
tending to assure effectuation of its proposals herein and of a 
continuing operation aware of and sensitive to the needs of the 
area to be served in our view substantially outweigh those factors 
favoring a grant of either of the, other applications. The com- 


parative weaknesses of Greater Erie in broadcast experience, past 


Py 
broadcast record and the demonstratéd failure of its owner to 7 
comply with regulatory requirements and other differences found sa 
permit no other conclusion. . 
® 
. 
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| _ SUMMARY oF ARGUMENT | 


The proceeding before the Commission afforded tut! prose-- 


eo? 


dural due peenes to the parties. piers ok its course b com- 
| 
plete evidentiary hearing was. conducted on issues originally 


specified by the Commission, and the record was 1 twice re- 
opened for the taking of additional evidence. On two occasions 
when WKBW was permitted POU eMORS its application all of the 
parties were permitted aa adduce evidence and cross-examine 
witnesses regarding the eebjeor matter of the amendments. Int 


a full oomparative appraisal of the applicants WKBW was preferred 


over appellant in local residence, eiverss( teation of business 





interests, civic participation and broadcast experience, and 
the record of (its radio Station was deened substantially superior 
to that operated by appellant ' Ss sole stockholder, Leon Myszatycki. 


In view of these findings and the Commission® $s determinations 


+* 


regarding Wyszatycki® s past disregard for administrative regu- 


lations, the heater granting WEBW"s ‘application was clearly 

a sound exercise of discretion. or ee | 
On the two geessions when WKBY was permitted to amend its 

application, the Commission's construction of its rule 1. 365(a) 


oy , 


was envixels Eoaseaanls. In oe first, instance the Commission 
found Eker ices sex tution ot aie rule pertaining to amendment s 
atten an initial Seciehom: | “as not applicable since the ame nd- 
ment was necessitated by eens Fie aor, © after the closing of 


the record and the ines of. ‘an initial decision, sad was not 








{9 
for the purpose of curing a defect exposed by the hearing. In 
the second instance the Commission determined that its own 
action in ordering the record reopened, the issues enlarged 
and a supplemental initial decision prepared rendered the rule 
inapplicable. Each of these actions was consistent with pre- 
vious interpretations of the rule involved. 

On both occasions good cause for permitting the amendments 
was plainly present. In the first case, the length of time in- 
volved in hearing the case and the occurrence of events sub- 
sequent to the close of the record over which the applicant had 
no control created doubts as to one aspect of the applicant's 
financial proposal. An amendment was permitted and a further 
evidentiary showing required, on the basis of which the appli- 
cant was found qualified. Similarly when the issuance of a 
decision by this court caused the Commission to réverse its 
earlier ruling in this case and reopen the record for evi- 
dence on the question of proposed coverage, WKBW was given the 
same opportunity to amend its engineering proposal that it 
would have had if the issue had been present from the outset. 
In both instances the Commission found that the amendments would 
not interfere with orderly hearing processes since, although 
an initial decision had been rendered, the case had been re- 
manded to the examiner and the record reopened. It also held 


that opposing parties were not prejudiced since in neither in- 


stance did the amendment cure a shortcoming or defect exposed 


by the hearing. 
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There is no merit to appellant‘’s contentions concerning the 


Commission’s findings regarding Leon Wyszatycki's lack of re- 
liability as a licensee. The evidence and the findings show 
that among other things, Wysaatycki has disregarded rules of 


the Commission and has misstated his education, income and 





business interests in previous Commission proceedings. It 
logically followed that Wyszatycki must for this reason -be 
given less favorable consideration for a new station than ap~- 
plicants possessing records of compliance with Commission re- . 
quirements. The Commission reasonably: concluded that while 
Greater Erie was entitied to comparative consideration these 
matters would be weighed against it in an overall a praiset 


of the comparative merits of the applicants. 








=e 
ARGUMENT 
I. 


THE PROCEEDINGS BEFORE THE COMMISSION OBSERVED 
FULLY APPELLANT'S RIGHT TO A FAIR HEARING 


The Commission proceeding from which review is now sought 
was for the purpose of selecting from among three applicants 
for Channel 7 in Buffalo the one best qualified to render a 
television service to the Buffalo area. In granting the ap- 
plication of WKBW the Commission was exercising a type of 
judgment recognized by this court as “often difficult and 


delicate". Pinellas Broadcasting Co, v. Federal Communica- 
tions Commission, 97 U.S. App. D.C. 236 at 238; 230 F.2d 


204 at 205. It is clear, however, from the findings and 


conclusions set forth in the decision that the margin of 
superiority established by the successful applicant in this 
case was substantial. WKBW was held to be “equal or superior 
to one or both of the other applicants in virtually all areas 
of comparison” (R3429). In terms of local residence, civic 
participation and diversity of occupational interests it was 
preferred over Greater Erie. Its broadcast experience and 
the excellence of its record as a radio station licensee out- 
weighed Greater Erie’s showing. And further, Greater Erie's 
spotty record of compliance with Commission rules and those 
of other regulatory agencies detracted from its suitability 


as a television licensee. In the only elements of comparison 
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where Greater Erie was preferred, integration of ownership with 
management and diversification of interests in mass media of 
communication, WKBW was also strong, receiving preferences for 


both over the third applicant, Great Lakes Television (R3429-30). 


The essential soundness of these determinations is attested to 





by the fact that, with but a eee Se they have not: 
2 I 


y 


been challenged /0°."cr/ on this appeal. - ! 
Before a decision was reached in the case a full evidenti- 
ary proceeding was held before a hearing examiner de the issues 
originally specified by the Commission. The record was wiles 
reopened for the taking of ydditt tonal axtadece,+ad inttieiodee 
cision and two supplements: thereto.were released ‘by the- examiner 


and two oral arguments were held before the Commission, © en danc. 





Appellant now contends that it has been “deprived of fits]... 
right to a full and fair hearing"”.:. Appealing chiefly from two 
interlocutory orders which. allowed WKBW to amend its application, 
Greater Erie alleges (Brief pp 20-24), aside from the merits of 
these rulings that the procedures ‘employed somehow deprived it 


of due process. in’ geacdal ‘hems inpaetiand “charg at some 


} . ei Fi 
RAG th PALS 


2 J Even on the one point on the merits contested by the — es 
lant, that regarding Wyszatycki'ts c"reliability" asia licensee, 
the essential finding of his disregard for the rules of the 
Commission is not challenged. -Appeklant appears to contend 
only that it is unable to ascertain with mathematical precise- 
ness the weight given this fact (See Brief pp 24-26). 








ia 
length that the Commission “disregarded evidentiary rights" 
and endowed WKBW with “favored treatment". Nothing could be 
further from the fact. | 

In each of its challenged rulings the Commission's action 
stemmed from its determination to proceed.on. the basis of a 
satisfactory evidentiary record and one which at the same time 
afforded full procedural opportunities to each party to the 
proceeding. Although appellant maintains that time and again 
its evidence was “expunged” or “wiped out” and complains that 
there was "no semblance of orderly procedure”, the fact is 
that on the two occasions when additional evidentiary showings 
were called for by the Commission they arose in part at lease 
from favorable consideration of pleadings filed by Greater 
Erie. Thus, after the close of the original hearing record 
and after WKBW‘s financial qualifications had been recognized 
by the examiner, Greater Erie requested that the Commission 
go outside the record to find WKBW unqualified. The Commission, 
agreeing with Greater Erie that events subsequent to the closing 
of the record placed in jeopardy WKBW’s financial qualifications 
required WKBW to reestablish its financial ability. At the 
same time, Greater Erie was allowed to cross-examine and to . 
introduce new evidence on the question (83077). Again, the issue 
of comparative coverage, requiring a further reopening of the 


record, was brought about in part at the insistence of Greater 


ee 


3 A Greater Erie petition to enlarge was denied on procedural 


grounds but on its own motion the Commission in effect granted 
‘the relief requested R3150-53). 
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Requesting and obtaining enlargement.of the issues appellant 
objects only to the Commission's allowing WKBW to meet that 
issue by proper means. Svinvase of its own coverage was not 
“wiped out" but was weighed and credited by. the Commission. 
(R3402-03). It is submitted that the course of action. pursued 
by the Commission throughout the proceeding was consistent 
with its statutory mandate and wholly in accord with perti- 


| 
nent decisions of this court, See Communications Act of 1934, 


66 4(j), 309(b), 47 U.S-C, g 4(§), 309(b); Administrative 


Procedure Act, §§ 5, 7, 8, 5 U.S.C. gg 1004, 1006, 1007; Fed- 


eral Communications Commission v. MWJR, 337 U.S. 265; Enter- 


prise Co. v. Federal Communications Commission, 97 U.S. App. 
: 
D.C. 374, 231 F.2d 708; Johnston Broadcasting Co. y. Federal 


Communications Commission, 85 U.S. App. D.C. 40, 175 F.2d 351; 
Pinellas Broadcasting Co. v. Federal Communications Commission, 
supra; W. S. Butterfield Theatres v. Federal Communications 
Commission, 99 U.S. App. D.C. 71, 237 F.2d: 552. 
It. | 
ei | 
IN ALLOWING WKBW TO AMEND ITS APPLICATION FOLLOWING RE- 
LEASE OF AN INITIAL DECISION, THE COMMISSION'S INTERPRE- 
TATION AND APPLICATION OF ITS OWN FROCED URAL ROLES WAS 
REASONABLE AND PROPER. | 
Following the release of an AaTesaL decision in sees Ere- 
ceeding before the Commission WKBW | was allowed twice “a wna 


its application, once to permit the introduction ‘of additional 
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evidence on a reopened record to show that the financing on re 

which it relied in its original proposal was still available 

to it, and again to allow a change in its technical proposal 

(necessitating also a collateral amendment in its plan of - 

fimancing). In the first instance the Commission determined 

in effect that the circumstances made the terms of the then 

existing g1.365(a) of its Rules inapplicable. In the second, " 

at construed g1.365(a) as allowing the type of amendment con- 

templated where good cause is shown and found that the re- 

quisite showing had been made. . 
It is well settled that an agency’s interpretation of its 

own rules is entitled to great weight and is in fact controlling 

except where plainly erroneous. Bowles v. Seminole Rock and & 

Sand Co. 325 U.S. 410, 414; Western Union Telegraph Co. v.* 

United States, 217 F.2d 579, 581(CA.2); Danielson v. C,A,B., 





204 F.2d 266, 268 (C.A.2). This would appear to be particu- 
larly so with reference to interpretations of its procedural 


rules, which the Supreme Court has stated are "binding upon the 


Courts” Federal Communications Commission v. Pottsville Broad- te 
casting Co. 309 U.S. 134, 143 n.6. See also Norwegian Nitro- 
“gen Co. v. United States, 288 U.S. 294, 325; NeL.R.B. v. J. S. wi 


Popper, Inc., 113 F.2d 602, 603 (C.A.3); Cf. Bailey v. Richard- 
“gon, 86 U.S. App. D.C. 248, 254, 182 F.2d 46, 52. It is sub- 





mitted that the actions here challenged were entirely reasonable, 


@ 
q 
were consistent with prior interpretation of the rule involved, , 
» 





dt 


| 
| 
| 
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~and served to protect the legitimate interests of ‘all the parties 


to the proceeding and the overriding public interest as well. 
The purpose of Section 1.365(a) is to provide a rational 
framework within which applicants may make amendments to their 


applications consistent with the limitations imposed) by con- 


siderations of fairness to competing applicants and the orderly 


conduct of Commission proceedings. See Louisiana Broadcasting 
Television Corp,, 9 Pike & Fischer RR 894, Indianapolis Broad= 
casting Co,, 12 Pike & Fischer RR 883, Hamtramck Radio Corp., 


provides that applications 
6 Pike & Fischer RR 43, The rule/may be amended as a matter of 





right prior to their designation for hearing; that until an 
initial decision is rendered amendments may be made for good 
Cause; and that thereafter none but those nateotiee in nature 
are allowed. This last prohibition represents a Limitation. 
essential to the rights of other parties’ and to the expedi- 
tious conduct of adjudicatory proceedings since it prevents 

a party from removing defects disclosed by the bearday and 


cited as a ground for denying the application. See 13 F.R. 


660, Indianapolis Broadcasting Co. supra, Airwaves, Inc., 6 


Pike & Fischer RR 852, 874a; Kansas City Broadcasting Co... 
Inc., 5 Pike & Fischer RR 1057, 1090. Read literally, it 





might conceivably be interpreted as an entirely unqualified 

bar to any amendment whatsoever (except one corrective in 
mature) and this construction appellant urges on the Court. 

To adopt this interpretation, however, is’ to ignore the reason — 
for the rule and would frequently work an absurd or, as in 
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this case, unjust result, and one quite unrelated to the pur- 
pose of the rule. Here the Commission found that its pro- 
cesses would not be unduly disrupted by permitting the amend- 
ments after an initial decision since the case had already 
been remanded to the examiner for the taking of additional 
testimony. It found that no unfairness to the other parties 
was involved since in neither case was the amendment designed 
to cure a comparative defect disclosed by the earlier hearing. 
And finally, it determined that the circumstances of the case 
were such that considerations of basic feiruess called for the 
exercise of discretion in behalf of permitting the proposed 
amendments. 

The Commission’s actions in this case were in no sense unique 
or unprecedented. Previous decisions disclose a variety of cir- 
Cumstances in which amendments after an initial decision were 
allowed by the-facts of the case, and appellant was thus clearly 
on notice that its own reading of the rule was at variance with 
that repeatediy enunciated by the Commission. Televis City, 
inc., 14 Pike & Fischer, RR 466a; Telanserphone, Inc,, 9 Pike 
 & Fischer RR 1004; Robert Hecksher, 7 Pike & Fischer RR 690; 
Reidecaudogt Broadcasting Co., 6 Pike & Fischer RE 1390; Delta 
Broadcasters, Inc., 7 Pike & Fischer RR 688; Easton Publishing 
Co,, & Pike & Fischer RR 368; Lakeland Broadcasting Corp., 5 


Pike & Fischer RR 701(a); Leader Publishing Co., 5 Pike & Fischer 


RR 1021. In each of these cases the circumstances were such 





| 
| 
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that notwithstanding the fact that: an initial decision had been 
issued the Commission found justification for permitting an 
amendment. In fact, a recodification of the Commission's pro- 
cedural rules, adopted shortly after the filing of the amendments 
at issue here, deletes the provision applicable to amendments 
after an initial decision and requires simply that once an appli- 
cation is designated for hearing | oy Nccaaniaiinil will “be allowed 
where good cause exists ee od i 


Aside from the question of interpretation it is clear that the 


Commission may exercise-a measure of discretion in’ applying its 


procedural rules. See Pulitzer Publishing Co. v. Federal Communi- 
cations Commission, 68 App. D.C. 124, 94 F.2d 249; Ward v. Federal 


Communications Commission, 71 App. D.C. 166, 108 F.2d 486. The 
| 


Rules of the Commission in fact provide that any rule may be 
waived by the Commission if good cause exists. See Section 1.15, 
formerly g1.701, 47 C.F.R. g1.701. Ultimately, then, whether 
Section 1.365(a) could have been interpreted as permitting amend- 
ment for good cause after an initial decision is released or 


4_/ The Commission stated that recodification was “desirable in 
ee that practice before the Commission may be codified in ac- 
cordance with current concepts. of practice and procedure as 
determined by public interest, administrative expediency, recent 
legislation and court decisions". See In the Matter of Part 1} 
of the Commission's Rules and fe rsis dee 2 Pike & Fischer 
RR 51:131. ; vets i 


S_/ See also N,L.R.B. v. Pacific Gas. & Electric Cons 118 F.2d 
780 (CA 9). 
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whether good cause exists for waiving the rule entirely the 
basic issue here is whether the Commission abused its discre- 
tion in permitting WKBW to aiter its proposals under the facts 


of this case. 


A. The Financial Amendment 

Originally WKBW proposed to finance its television station by 
selling $200,000 worth of stock to five specified stock sub- 
scribers, borrowing $100,000 from its stockholders, negotiating 
a $200,000 loan from a Buffalo Bank and using a deferred payment 
.plan to purchase equipment (R3406-11). The bank loan, however, 
was contingent on the applicant's obtaining a basic network af- 
filiation with any of the three national television networks, 
WKBW established on the record that the required funds would be 
availabie to it. Included in its showing was evidence that it 
had entered into an agreement with the American Broadcasting/ 

Company 

which provided that in the event its application was granted it 
would become affiliated with the ABC Television Network. This 
executory agreement was dated September 29, 1954 and provided 
that any affiliation agreement entered into pursuant thereto 
should expire no later than September 29, 1956. The record was 
closed on July 28, 1955, and on February 1, 1956 a Commission 
hearing examiner released a decision, finding among other things, 
that WKBW had shown itself financially qualified to receive a 


construction permit. (R2952). However, before the remaining pro- 


cedural steps could be completed, ie., the filing of exceptions 








»| 
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and supporting briefs, oral argument, and issuance of a final 
decision, the expiration date (September 29, 1956) of the 
WKBW-ABC agreement was reached. A joint motion by Salient 
and Great Lakes, the third applicant, was thereupon filed | 
(R5371-76), requesting that the Commission take official 
notice, based on material in its own files, that ABC had in 
fact affiliated with an existing station in the area. They 
argued that this event foreclosed any possibility that WKBW 
could meet the contingency on which its bank loan nhs based and 
that as a result that applicant must be disqualified on finan- 
cial grounds. WKBW contended, on the other hand, chat the See 
mission should consider the availability of a wien oi affili- 
ation solely on the basis of the evidence of ‘record and as of 


the date the record was closed. In the alternative, it requested 





leave to show that the bank loan in question was in fact no 

longer contingent on the availability a network affiliation. 
Feeling bound to consider events which occur ‘subsequent to 

the closing aap record which significantly affect the status 


| 


of an applicant, and having determined that the facts alleged 


6 / See Fleming v. Federal Communications Commission 96 U.S. App. 
D.C. 223; 225 F.2d 523; Enterprise Co. v. Federal Communications 
Commission 97 U.S. App. D.C. 374, 231 F.2d 708; W tterfie 


v. Federal Communications Commission 99.0.S. App. D.C. 71, 237 


F.2d 552; McClatchey Broadcasting Co. v. Federal Communications 
Commission 99 U.S. App. D.C. 199, 239 F.2d 19. | 
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in the pleadings before it raised a substantial question as 
to WKBW’s proposed financing, the Commission on its own 
motion ordered the record reopened to determine whether the 
funds represented by the contemplated bank loan were in fact 
still available to the applicant (83075-77). In doing so it 
permitted WKBW to amend the financial section of its appli- 
cation to reflect the changed status in the availability of 
the loan, if in fact the contingency had been removed. Re- 
sponding to appellant's contention that this course of action 
was precluded by Section 1.365(a) the Commission held that 
the rule was not applicable to the instant situation. 
Although it is not our policy /the Commission stated/ 
to permit applicants, who have failed in the hearing pro- 
cess to prove their financial qualifications, to amend their 
applications to cure the defect, we are not here confronted 
with such a situation. The Examiner found on the basis 
of the facts of record that at the time of this hearing 
WKBW-TV, Inc. was financially qualified. Events trans- 
piring subsequent to the closing of the record, due large- 
ly to the passage of time and not within the control of 
the applicant, have served to cast doubt on the facts of 
record. We are not asked to permit WKBW-TV to show a new 
source of funds, but merely to show that the same funds 


are available from the same source with a restrictive 
condition of the loan removed (R3076-77). 


As already pointed out, Section 1.365(a) precludes an eppli- 
cant from amending his application once an initial decision is 
rendered in order to avoid the "multiplicity of hearings” which 
would result if a party were permitted to remedy defects or 
shortcomings exposed by a hearing. It was never intended to 


limit the means by which the Commission might obtain a full and 


complete hearing record before deciding a case, and it would be 


@ 
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manifestly. absurd and unjust to appiy ‘such an interpretation. 


To do so here would be to ‘disqualify an otherwise suitable ap- 





plicant where events subsequent to che closing ia the record 

and beyond the control of the applicant cast doubt ds one 
phase of its proposal. ‘Feeling that it could not decide ‘ae 

case on the existing record because of the impact of suhsequest 
events on a vital facet of WKBW' s proposal the Commission afford- 
ed that party opportunity to meet and eapeeae the changed cir- 
cumstances in relation to its own proposal, At the sane time 

it provided other parties to the proceeding with full procedural 
opportunities to challenge tie evidence offered by veo. 

It is submitted that the Commission’ s aeons although plac- 
ing on WKBW the burden of twice establishing its financial quali- 
fications, had no adverse affect whatsoever on Greater Erie" $s 
right to a fair hearing. at was afforded opportunity to cross- 
examine witnesses and to submit rebuttal ‘evidence on the finan- 
cial question. Its contextions were considered in full and it 
does not contest the Commission's ultimate determination that 
the evidence conclusively establishes WKBW's financial ability 
to construct and operate the station proposed. Its only clein 


to aggrievement is the wholly specious one that WKBW should 


have been penalized, and its own case advanced concomitantly, 





because of the “inherently speculative™ ‘financial arrangement 
on which WKBW went to Rearing “If ‘it: were true that the finan- 


cial arrangements of wKkBW were hazardous and uncertain to — 
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with, then appellant's contention would not be without merit. 
This, however, was not the case, and the Commission so found 
(R3076). Greater Erie argues (Brief pp 10-11) that the 

initial failure of proof regarding WKBW's financing was 
srecwabic not to the inordinate span of time involved in the 
case nor to A.B.C.''s subsequent affiliation with another station 
but rather to WKBW's choice in linking its Fineicint proposal 
to the contingency of a network affiliation. It is to be 
‘eoxed, however, that appellant's own financial proposal, as 

well as its programming, assumed and was to an extent dependent 
ern exactly the sane contingency. (R81541, 3395). Since WKBW 
established at the hearing that an affiliation was available 

to it, and would be available for at least two years, there was 
clearly nothing inherently uncertain about its showing. See 
Columbia Empire Telecaste Inc. v. Federal Communicat 
| Counisciox, - 97 U.S. App. D.C. 112, 228 F.2d 459; The Enterprise 
Co., 9 Pike and Fischer BR 816, 818(b). It could not reasonably 
_ have been foreseen at the time that the proceeding would not 
have been completed 24 months after the taking of testimony had 
begun, and thus that civéemevances would intervene which would 
make unlikely an extension of the understanding between the net- 
“work and the applicant. There can be no question but that on 
the original rearing record WKBW was qualified. Since the Conm- 
mission determined it should go beyond that record, elemental 


fairness clearly required that WKBW be heard on the question. 


o~*q 


This Court has recently had occasion to rule ona techni- 
cal interpretation of Section 1.365(a). urged unsuccessfully on 
the Commission by an applicant for a television channel. In 
the Enterprise Co. v. Federal Communications Commission, case 
No. 14474, decided January 29, 1959, the appeilant argued that. 
substantial changes in the structure of an applicant brought 
about by a post—decision stock transfer required dismissal of | 
the application because of the Section 1.365(a) prohibition of 


late amendments. The Court rejected the contention, holding 





that “the Commission's construction of its rules as not requir- 
ing the disqualificationof Beaumont was reasonable.” Here, _ 
the amendment arose not from a voluntary act by. the applicant 
but from circumstances largely beyond the applicant's contrel 
and from the Commission's own insistence, that it) have a fall. - 
and complete record before it when it-cowsidered the case. 
This Court*s holding in Enterprise that the’ rule did mot ‘nec- 
essarily bar consideration of substantial and far-reaching , 
changes in the proposal of Beaumoat Broadcasting Co. should 
also be applied im rejecting. appellant*s Contention im the | 


instant case. 
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B. The Engineering Amendment 


As has already been noted, after the closing of the record 


in the proceeding and subsequent to the release of the Examiner's 


decision the Commission on its own motion enlarged the issues to 


~ inelude a determination as to the comparative coverage which the 


“: applicants would provide and ordered the record reopened for the 


reception of evidence on this point. WKBW thereupon filed a 


“ope tition to amend its application (R. 5460-65), requesting leave 


“ .toalter its transmitter site, and to increase its power and 


height .of its antenna. Incidental changes in its financial data 


nore! were also submitted to show the applicant's ability to finance 


the new facilities. Finding that good cause existed for grant- 


ag the ‘eaanee requested the Commission allowed WKBW to amend. 


ss appellant argues alternatively that the Commission violated 


ee tes rule in granting the amendment even for good cause, since 


Tan Initial pecision in the case had been issued, and that it 


- 
> . 


Lot iebused its discretion in finding good cause present in this 


HES aye 
“ ra "Case. 
- ze % 
es z 
* 


It is sheer sophistry to argue that under the circumstances 


Ber gg this case Section 1.365(a) stands as an absolute bar to the 


"amendment requested by WKBW. While technically an Ipitial 


“Decision had been rendered (after which under the rule no 


“ol gmendment is permitted) there had in fact been no Initial Decision 
“on the engineering question since it was not within the scope 


of. the original hearing issues. The case had been remanded to 


an examiner to receive evidence as to comparative coverage and 





—_ 
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“Pp 


to render an Initial Decision thereon. The amendnent pr oposed 


was thus not to cure a deficiency "exposed by the hearing process" 


and ake nelated tender came about because iden was. not until after 


an % 


the examiner had released his first decision that the er 


announced it rane consider evidence on the gestion of “coverage. 


: te 


The tomate tons quite rightly ‘recognize that Section i 365 (a) 


should not be interpreted to deprive the applicant of whatever 


procedural opportunities it was otherwise entitled to. The Com- 


mission stated (R. 3284): ’ 
“Although an Initial Seeteion had been released, 
this fact under'the circumstances ‘of: this'case does 
not preclude acceptance of the amendment. Enlargement 
of the issues and a reopening of the record subsequent 
to the release of the Initial Decision render the pro- 
visions of Section 1.365(a) inoperative-as:a' ‘aes to 
acceptance.” ! 


To appreciate fully the fundamental fairness of . the Commis— 


| 


sion's action it is essential to place ‘in prospective this ruling 





and the petition which prompted it. Had the Commission decided 
at the inception of the proceeding | that the difference in the 
engineering proposals of the applicants warranted a hearing issue 
on the question of comparative coverage, the parties would have 


» 
been informed by letter of this determination. ‘At this time 





any party éuwia have amended as a matter of Fight in order te | 


sei t 


remove, if possible, the necessity ‘for hearings or restrict the 
issues where a hearing is unavoidable. The Commission here, 
however, saw no need for the inclusion of an engineering issue, 


an 


and the prehearing letter sent to the parties, as well as the 


7 7 See Communications Act of 1934 Section 209(0) 47 U.S.C. 
¥309(b). 
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subsequent order designating the applications for hearing con- 
tained no reference to the comparative coverage proposed by 
the applicants. Thereafter, a petition by Greater Erie for 
enlargement of the hearing issues to include a determination 
as to the respective areas and populations which would be 


served was denied by the Commission (R. 368) on the ground 


that the petitioner had failed to demonstrate that the evidence 


he proposed to adduce was in fact probabive of the coverage 
which would result from the proposals submitted. In reaching 
this conclusion the Commission was reiterating a position 
previeusly enunciated in some detail in Louis Wasmer, 9 Pike 
& Fischer, R.R. 713 and Petersburg Television Cerp., 10 

Pike & Fischer, R.R. 537, that comparative coverage would be 
considered as a basis for choosing between compating applicants 
only where a preliminary showing was made that the evidence 
would be sufficiently strong to overcome or account for the 
very large number of variables which are normally present and 
which render most predictions of fietd intensity contours 
highly — for ascertaining a meaningful difference 
between the areas and populations each applicant would serve. 
Had the Commission acted differently and granted Greater 
Erie‘s petition WKBW could have then amended its application 
upon seed tence shown, The applicants thus went to hearing 

om notice that differences in their technical proposals as 
they affect the coverage proposed would not be used as a 


basis for selecting between them. 





nStm 


While the hearing was in progress, this Court released 
its decision in Hall v. Federal Communications Commission, 99 
U.S. App. D.C. 86, 237 F. 2d 567, holding that it was unreason- 


{ 


able to prevent parties from adducing evidence of [coverage 





derived from propagation curves which the Commis sion itself 
employed for other purposes. ‘peiginy on Hall, Greater Erie 
again requested enlargenent of the issues to ascertain the 
respective areas and populations which would be served by the 
applicants (R. 4214); the Commission by order of November 7, 
1957 reversed its earlier ened and specified sueh an issue, 


vespentas the record ‘foe the ReCep TOE of additional evidence 


(R. 3150-53). The basis for this action was this: ‘Court r 


-opinion in Hal]. WKBW, having thus been apprised for the 


first time that the engineering proposals of the applicants 
would be in issue, sought to amend the technical phases of its 
application making it more comparable in this respect to its 
competitors. Having been impelled, after an Initial Decision 
had been released, to extend the scope of the hearing into an 
area it had previously held was ja aeaicacai the Commission 
felt that it was entirely reasonable to grant WKBW the same 
opportunity to meet the new issue, via an amendment, that it 
would have had were the issue specified, as it normally would 
be, at the hagtuning of the hearing. | 

Appellant argues at some length (Br. pp. 12-14) that WKBW 
should have been on sities from the beginning that coverage 


would be an issue in the case and that accordingly good cause 





« 92 « 
did not exist for permitting that party to amend once the Commis- 
sion announced it would consider the matter. While proposed cover- 
age of a broadcast station is a factor bearing on the public interest, ™ 


it is completely specious to contend that this constitutes notice 


that in this case any difference in coverage would be considered 


as the basis for a comparative choice between the applicants. Having 


established a nationwide television allocation plan and maximum and 
minimum operating requirements for applicants seeking channel assign- 
ments, the Commission had consistently recognized as a rebuttable 
presumption that data supporting evidence of proposed coverage was 
too unreliable to permit findings of fact as to the differences 
between competing applicants. In this case no hearing issue was 
originally specified oa. conpsxative coverage, and Greater Erie's 
request for the issue was formerly denied during the initial 

stages of the case. By law an applicant is entitled to specific 
prior notice as to what the hearing issues will be. Communications 
Act of 1934 $309(b), 47 U.S.C. $309(b}. Under the rules of the Com- 
mission he may as a matter of right. amend his application to meet 
or to eliminate the need for a hearing issue at any time before 

the application is designated for hearing; and thereafter he may 
amend for good cause until an Initial Decision is issued. In 

this case the parties had no notice that comparative coverage 

would be in issue until the Commission's order of November 8, 

1957. It was plainly within the limits of the Commission's dis- 
cretion, once the issue had been specified, to allow an applicant 
“the same opportunity to amend that he would have had if that 


knowledge had been available to him at the start of the hearing.“ 
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Appellant alex argues that in finding “good cause” for 


WKBW to amend the Commission's action is inconsistent with 

prior rulings and therefore arbitrary. None of the cases 

cited, however, bear the slightest siuiiesity to the instant 
proceeding. i cousidexing whether good cause exists to permit 
an amendment once competitive applications have been designated 
for hearing the Commission has consistently recognized that a 
late amendment which improves one party's comparative position 
at the expense of his competitors can seldom be justified. Thus 
in Commission rulings cited by appellant (Br. pp. 15-18) in which 
petitions to amend were denied, it was found either that the 
proposed amendment was intended to cure a major defect exposed 


through the REGELAGs or that it was intended to improve the 


party's compe titive snekidon with respect to a matter which fell 
within the existing hearing issues. While. it is true that in this 


case appellant asserted a preference on the question of coverage 
from the outset Ais claim was specifically rejected by the Com- 
mission at the tine and was thus in fact non-existent insofar as 
the comparative cases of the respective applicants were concerned . 
When the Commission reverses itself and ordered that evidence 
be taken on the question of coverage WKBW innediately filed its 
petition to amend. In acting favorably on the request the Com 
mission specifically determined that there was no prejudice to 
the legitimate interests of other parties to the case, and 
while there was no apparent likelihood that the amendments 
would create a competitive advantage for NKBN it goes without 


| 
1 
i 


| 
' 
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saying that petitions to amend by its opponents, had they been 
filed, would have received the same consideration as that given 
WKBW's. 

Appellant's charge that WKBW was dilatory in seeking amend- 
ment is also without merit. It is contended by Greater Erie 
that the lapse of 15 months between the decision in the Hall 
case and WKBW's petition to amend should be regarded as a con- 
sideration weighing against granting the amendment. Greater 
Erie neglects to point out, however, that its own request to 
enlarge the issues, citing the Hall case as the ground, was 
not submitted until nearly 11 months after the decision in that 
case. Filed in July, 1957 it was acted on in November, with 
barely a month transpiring before WKBW sought leave to amend. 
If there is any suggestion of latches in this chronology it is 
clearly chargeable to Greater Erie. An additional consideration 
should be noted in connection with Greater Erie’s apparent 
suggestion that WKBW was obliged to amend immediately after 
the Hall decision or be charged with tardiness. WKBW never 
conceded and there is no finding which suggests that its original 
engineering proposal was either defective or comparatively 
inferior to its competitors on an overall basis. Citing its 
higher power and greater signal intensity over the metropolitan 
area, WKBW argued that its engineering proposal was in fact 
superior in important respects (R.5504) and that it was amend- 
ing only because the Commission indicated that area coverage 


alone might be regarded as the basis for a preference. Tkus 


.. 


2 





| 
| 
| 
' 
i 
| 
| 
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WKBW's adherence to its original plan until the Commission 
actually took steps to enlarge the scope of the proceeding 
would seem entirely raasonable | | 


Under the circumstances, no basis exists for disturbing 


the Commission's judgment that good cause existed for allowing 





the proposed amendment. 


III. THE FINDINGS AND CONCLUSIONS REGARDING 
APPELLANT'S LACK OF RELIABILITY ARE 


CLEARLY STATED AND ARE SUPPORTED BY 
SUBSTANTIAL EVIDENCE. 


Throughout the course of the Commission proceeding the, 
character quatititetions of ‘appellant Leon Wyszatycki Suastave= 
ted a major issue in the case. It was alleged by the opponents 
of Greater Erie that ie poaeessed such a record of, concealment, 


evasiveness, distortion, and exaggeration in dealings with 
| 





governmental regulatory agencies that he should be disqualified 
a 


from consideration as a television licensee. The Commission 


examined these matters in some detail (R. 3374- TT, 3423) 


¢* 


resolving several in favor of Wyszatycki and holding that others 


reflected adversely on his qualifications as a licensee. Appellant 


contends (Br. p.24) that the Commission's findings! were “inadequate” 


or not supported by substantial evidence. Appellant, however, 


‘ 





has provided not a single citation to the record te donoms trate 
wherein the Commission's findings either contradict or disregard 
the evidence of record. While cand certain observations of 
the examiner, not adopted ‘by the Commission, regarding extenuat— 


ing circumstances for portions of Wyszatycki' s conduct, appellant 
| 
| 
| 
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fails to note that the examiner's conclusions in this matter 


were almost identical with those of the Commission. Just as 
the Commission found that Wyszatycki'’s misstatements of fact 
and failure to observe Commission rules “raise a serious ques- 
tion as to his reliability and attitude” (R. 3423) so the 
examiner concluded that his difficulties with New York liquor 
authorities, the violation of Federal Communications Commission 
rules in the operation of his radio station as well as “his 
failure to recall on the witness stand that there had been 
F.c.C. citations” against his radio station "do not suggest 

a thorough attentiveness to legal and administrative require- 
ments” (R. 2920). 

Findings of fact must be sufficiently comprehensive to 
apprise the parties and the reviewing tribunal of the factual 
basis for the decision in order that its soundness from a legal 
and evidentiary standpoint may be ascertained. Saginaw Broad- 
casting Co. v. Federal Communications Commission, 68 App. D.C. 
282, 96 F. 2d 554. | Notwithstanding appellant's contention to the 
contrary, it is submitted that the findings here fully meet 
that standard. The basic findings regarding Mr. Wyszatycki's 
disregard for Commission rules, his numerous mistatements of 
facts in seaviins F.C.C. proceedings and his difficulties with 
other regulatory agencies, along with a description of the 
evidence on these points, are comprehensive and detailed 


(R. 3374-77). They demonstrate without question that among 


other things Mr. Wyszatycki, in the operation of his Buffalo 
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radio eration, had repeatediy violated F.C.C. rules with respect 
to the maintenance of equipment and the logging of program 
material (R. 2273-81; Tr. 290-24, tr. 6097-98). He was found to 
have made misstatements in previous Commission proceedings regard- 
ing his business interests (Tr. 3066, 4987-92), his education 
(Tr. 2701, 2726, 3016) and his income (tr. 5041, 5045— -46,5083-88; 
R. 491-93). A license issued to him by the State of New York 





Liquor Authority was cancelled for violations of the terms under 
which it was issued (Tr. 2967-69, BR. 1036-37). In short the 


findings demonstrate at the least a pattern of indifference and 
carelessness in Wyszatycki's dealings with regulatory bodies which 


could not be condoned. 
It is unmistakably apparent from the dvcleton that in arriv- 


ing at its =e the Commission considered all the evidence, 





including that offered ‘by the appellant. The recitation of cir- 
cumstances surrounding the ‘cuncellation of the Liquor licesse 
and the violations of F. cmon rules (R. 3375-76, pars. (25,28), 

the resolution of other matters in favor of Wyszatycki— (pars. 26, 
27), and the failure to find that his infractions and misstate- 
ments of fact were wilful] ane deliberately designed to conceal 
all serve to dendnstrate Saat considerable weight was given to 
the evidence adduced in behalf of Wyszatycki. The evidence is 
conclusive, nevertheless, that ae has repeatedly ‘transgressed 
the rules of the Commission — that he has on several nestnmedeaamaie 


misstated facts in connect ion with other broadcast applications. 
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From this the ultimate finding logically followed that 
Greater Erie is less suitable as a Commission licensee than its 
competitors who possess records of compliance with administrative 
rules and regulations. The Commission concluded that Greater | 
Erie was not to be disqualified completely but that its poor 
record would be one of the many elements taken into considera- 
tion in deciding the case. ‘Manifestly, this judgment constituted 


a proper exercise of discretion and the manner in which it was 


reached and expressed fully comports with applicable: decisions 


of this Court. See Heitmeyer v. Federal Communications Commission, 
58 App. D.C. 180; 95 F. 2d 91; Saginaw Broadcasting Co. v. Federal 
Communications Commission, 68 App. D.C. 282, 96 F. 2d 554; John- 
Ston Broadcasting Co. v. Federal Communications Commission, 85 
U.S. App. D.C. 40, 175 F. 2d 351. 

Finally, it is to be emphasized that the foregoing matters 
constituted only one of the many comparative shortcomings present 
in the Greater Erie application. In terms of knowledge of the 
Community and familiarity with its needs and interests as demon- 
strated by local residence and civic participation, WKBW was found 
superior (RB. 3414-15). Its broadcast experience was deemed more 
significant than that of Greater Erie (R. 3417, 3430). Similarly, 
a comparison of past broadcast records showed that WKBW has pro- 
vided a “satisfactory, and in some respects superior” service to 
the community (BR. 3420), whereas the record of station WWOL 
owned by Wyszatycki, was marred by various deficiencies in 


programming: end commercial practices (R. 3419, 3421, pars.26,35). 





! 
| 
i 
| 
' 
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Significantly, Greater Erie does not even contest these conclu- 


sions, and it is manifest that the selections of WKBW as the 
applicant best qualified to provide a ‘service in the public 
interest is amply justified on the record. Pinellas Broadcasting 
Co. v. Federal Communications Commission, 97 U.S. App.D.C., 236, 
230 F. 2d 204; Seripps-Howard Radio, Inc. v. Federal Communica- 


tions Commission, 89 U.S. App. D.C. 13, 189 F. 2d /677. 
| 


CONCLUSION 





For the foregoing reasons it is submitted the Commission's 


decision and orders here appealed from should be affirmed. 
| 


Respectfully submitted, 
JOHN L. FITZGERALD 
General Counsel 


! 
' 


MAX D. PAGLIN ! 
Assistant General: Counsel 


JOHN H. CONLIN 
Counsel 


Federal Communications Commission 


March 9,1959 ; | 








APPENDIX - 7 


F.C.C, Rules and Regulations 81.701, 47 €.F.R.1.701 


$1.701 Suspension, amendment or waiver of rules. The 
rules and regulations of the Commission may be. suspended, 
revoked, modified, amended, or supplemented, in whole or 
in part, at any time hy the Commission, subject to the 
provisions of the Administrative Procedure Act. Any pro- 
vision of the rules may be waived by the Commission, if 
good czuse therefor exists. ‘ 
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UNITED STATES COURT OF APPEALS 
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No. 14,651 


LEON WYSZATYCKI, d/b as 
GREATER ERIE BROADCASTING COMPANY, 
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FEDERAL COMMUNICATIONS COMMISSION, _ 
Appellee, 
WEBW-TV, .INC., : 


Intervenor. 
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ON APPEAL FROM DECISIONS AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENOR 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a grant by the Federal Communications 
Commission, after a full comparative hearing, of a construction permit 
to intervenor WKBW-TV, Inc. (hereinafter WKBW-TV), for a new tele- 
vision broadcast station on Channel 7 in Buffalo, New York, and from 
the denial of the mutually exclusive application of appellant Leon 
Wyszatycki, d/b as Greater Erie Broadcasting Company (hereinafter 
Wyszatycki), for the same facilities. Great Lakes Television, Inc. 

| 


1 
' 
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(hereinafter Great Lakes), whose application for Channel 7 was also 
denied in the same proceeding, has not appealed from the Commission's 


Decision. 


The three competing applications of WKBW-TV, Wyszatycki, and 
Great Lakes were designated for comparative hearing by the Commis- 
sion on March 25, 1954. The Order of Designation specified the usual 
comparative issues relating to the applicants' background and experi- 
ence, proposed management and operations, and proposed programming 
service. (R. 291). The Commission later added issues as to the finan- 
cial qualifications. of Wyszatycki and WKBW-TV. (R. 364, 366). 


The record was opened at a formal hearing conference on May 24, 
1954; and further conferences were held in July and September of that 
year. (Tr. 1-29, 30-46, 48-75, 76-158). The taking of testimony com- 
menced on October 6, 1954 and continued on various dates until July 28, 
1955, when the record was closed. (R.. 4422:.). |. All of the parties 
filed proposed findings; and on February 1, 1956, the Examiner issued 
his Initial Decision finding, inter alia, that both WKBW-TV and 
Wyszatycki were financially qualified, but looking towards the grant of 
Great Lakes' application. (R. 2907). Following the filing of exceptions 
and replies, all of the parties participated in an oral argument before 
the Commission en banc on September 24, 1956. (Tr. 6315). Thus, a 
total of two and one-half years elapsed between the designation of these 
applications for hearing and the initial oral argument before the Com- 
mission. As will be shown hereinafter, this unusually long period of 
litigation led to changes in circumstances which required the Commis- 
sion to twice remand the case to the Examiner for further proceedings. 


WKBW-TV's Financial Amendment 


As shown in its application and as found by the Commission, 
WKBW-TV's basic plan of financing the construction and operation of 


its proposed station was as follows: 











Stock Subscriptions $200,000.00 


Loans by Stockholders 100,000.00 
Equipment Credit 315,000.00 
Loan by the Manufacturers & | 

Traders Trust Company of Buffalo 200,000.00 (R. 2949). 


The evidence adduced at the hearing showed the availability to WKBW- 
TV of each of the above resources. (R. 2949-2952). The aforesaid 
bank loan agreement contained a number of conditions usual in such 

1 One of these specified that WKBW-TV obtain a 
network affiliation. (R. 2950). To meet this latter requirement, 
WKBW-TV entered into an agreement with the American Broadcasting 
Company (ABC) which provided that if WKBW-TV received a grant on 
Channel 7 in Buffalo, the network would enter into an affiliation agree- 
ment containing the provisions of its then standard basic affiliation 
contract. (R. 2950). This agreement, dated September 29, 1954, was 
binding for a period of two years, the maximum period permissible for 


loan commitments. 


such agreements under the Commission's network rules. (R. 2951). 

A network official testified at the hearing that ABC regarded this letter 
as a binding contract from a moral, practical and legal point of view. 
(R. 2951). Upon the basis of this evidence, the Examiner found that a 
network affiliation would be available to WKBW-TV and that it was 
financially qualified. (R. 2952). | 


On September 11, 1956, more than a year after the record in the 
proceeding had been closed, and just prior to the oral argument before 





the Commission en banc, Wyszatycki and Great Lakes filed a joint re- 
quest that the Commission take official notice of certain new material 
in its confidential network files, which material, it was alleged, showed 
that ABC had entered into an affiliation agreement effective as of 
September 30, 1956, with WGR-TV, an existing station in Buffalo. (R. 5371) 


: That WKBW-TV's application be granted; that its indebtedness to the bank 
be secured by pledge; that the stockholders guarantee their proportion of the 
loan to the bank; that the guarantors furnish financial statements; and that 
WKBW-TV receive not less than $300, 000. 00 as proceeds from nate of capital 
stock. (R. 2183-2185). : 
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From this, petitioners argued that WKBW-TV would be unable to obtain 
an ABC affiliation and that since WKBW-TV's loan commitment from 
the bank was contingent upon a network affiliation, it urged that WKBW- 
TV was not financially qualified. (R. 5375). WKBW-TV opposed this 
request but asked the Commission, that in the event it decided to take 
official notice of any facts outside the record, it reopen the record in 
order to afford WKBW-TV an opportunity to rebut the same by showing 
that its bank loan was still available to it but without the network con- 
dition attached thereto. (R. 5377). 


The Commission did not act upon this pleading until July 19, 1957, 
at which time it denied on procedural grounds both the joint request for 
official notice and the WKBW-TV request for alternative relief. (R. 3075- 
3077). Nevertheless, in order to make certain that it had before it all 
of the then current facts on this question of the bank loan before it ren- 
dered its decision in the case, the Commission, on its own motion, re- 
manded the proceedings to the Examiner for the limited purpose of 
determining whether WKBW-TV still had a valid loan commitment ade- 
quate, in conjunction with the evidence of record, to establish its finan- 
cial qualifications. (R. 3077). In taking this action, the Commission 
stressed that "'events transpiring subsequent to the closing of the rec- 
ord, due largely to the passage of time and not within the control of 
[WKBW-TV] have served to cast doubt on the facts of record", that 
such further hearings were not for the purpose of showing a new source 
of funds available to WKBW-TV, but merely to show that the same funds 
as indicated on the previous record were still available from the same 
source with the network condition removed; that such further hearings 
were not for the purpose of enabling WKBW-TV to cure a defect in its 
application or to remedy a failure of proof of its financial qualifications 
at the hearing since the Examiner found WKBW-TV financially qualified 
on the basis of the facts of record at the time of the hearing; and that 
such further hearings would in no way enable WKBW-TV belatedly to 
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improve its competitive position. (R. 3076-3077). The Order made 
clear that the Commission felt that, under the circumstances, the prob- 
lem could be resolved only by reopening the record so that it would be 
apprised of all the facts before rendering its decision. (R. 3076). 


In reopening the record and remanding the case to the Examiner, 
the Commission ordered that WKBW-TV's application be amended "'to 
show the terms of its loan agreement, if any, with the Manufacturers & 
Traders Trust Company". (R. 3077). Although there had been no 
change in its basic plan of financing, WKBW-TV amended its application, 
as directed by the Commission, to show the current status of its loan 
agreement with the bank. (R. 3080). The amendment consisted of two 
documents: (1) a letter from the bank to WKBW-TV indicating that the 
loan in the amount of $200,000.00 was still available and (2) a letter 
from WKBW-TV's stock subscribers agreeing to guarantee the bank 
loan. These letters merely supplanted similar letters by the same 
parties and on the same subject, which had been received in evidence 
at the original hearing. (R. 2183-2185, 3109-3110, 3111). Thus, 
WKBW-TV in no way departed from its basic plan of financing; it still 
proposed to obtain $200,000.00 from stock subscriptions, $100,000.00 
from loans by stockholders, a credit arrangement for equipment costs, 
and the same $200,000.00 from the Manufacturers & Traders Trust Com- 


pany. The sole change was the removal of the condition to the bank loan 
concerning a network affiliation. (R. 3114). | 
On September 17, 1957, after further hearings, the Examiner 

issued a Supplemental Initial Decision, concluding, as he had in his 
Initial Decision a year and a half earlier, that the bank loan was still 
available and that WKBW-TV was still financially qualified. (R. 3112). 
Wyszatycki and Great Lakes filed exceptions thereto, to which WKBW- 
TV replied. (R. 3117, 3127). | 

| 

| 

| 
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The Engineering Amendment 
In July 1953, approximately six months before either of the ap- 


plications herein was filed, the Commission released a Memorandum 
Opinion and Order in re Louis Wasmer, 9 R.R. 713 (1953), holding that 
coverage would not be made an issue in comparative television cases 
Since, in the Commission's opinion, the state of the art did not permit 
television service areas to be determined with any reliable degree of 
accuracy. AS a result of this ruling, the technical aspects of the 
several proposals herein were prepared without regard to any com- 
petitive considerations. Thus, WKBW-TV proposed twice as much 
power as did its competitors, while the latter proposed greater antenna 
height than did WKBW-TV (R. 3163, 3164, 3211), and while WKBW-TV 
proposed an antenna site in downtown Buffalo, the other applicants 
selected sites some 20 miles from that city. (R. 3175). 


In line with the policy expressed in the Wasmer case, the Com- 
mission raised no questions concerning the technical proposals in its 
prehearing letters to the applicants (R. 135, 139, 272, 3511, 3516, 3595, 
4611), nor did the Commission's Notice of Hearing place the question 
of coverage in issue. (R. 291). Moreover, before any evidence was 
received in the case, the Commission denied a petition by Wyszatycki, 
specifically seeking enlargement of the issues to include comparative 
coverage. (R. 368). 


On September 6, 1956, more than seven months after the Exami- 
ner had issued his Initial Decision, this Court rendered its decision in 
the Hall case,” holding that the Commission was required to consider 
evidence of coverage based on its propagation curves. Thereafter, in 
the light of the Hall decision, and the basic and fundamental change in 
the Commission's television hearing procedures necessitated thereby, 


the Commission concluded that the record herein should be reopened 


2 Hall and Greenville Television Co. v. Federal Communications Commis- 
sion, 99 U.S. App. D.C. 86, 237 F. 2d 567 (1956). 





7 


in order to consider coverage. (R. 3150). Here again, the Commission 


felt that only by further hearings could it obtain all of the facts neces- 
sary for a full and complete record upon which to reacha decision. 
Accordingly, on the Commission's own motion, the case was remanded 
to the Examiner for further hearings and for preparation of|a supple- 
mental Initial Decision on specific coverage issues. (R. 3150). 


In view of the fact that coverage was now being placed in issue 
for the first time and in light of the Commission's history of consist- 
ently excluding coverage from competitive cases prior to the Hall case, 
supra, (including its denial of a petition for a coverage issue in this 
very case), WKBW-TV petitioned for leave to amend the engineering 
portion of its application and so much of the financial portion thereof 
as dealt with the change in costs resulting from the amended engineering 
proposal. (R. 5460). Neither Wyszatycki nor Great Lakes took advan- 
tage of this opportunity to amend their applications. WKBW-TV did not, 
by its amendment, seek to obtain a competitive advantage over the other 





applicants. Rather it presented an engineering proposal highly Similar 
to that of the other two applicants. The new site proposed by WKBW-TV 
was in the same general area as that of the other applicants, and the 
proposed antenna height and effective radiated power was similar to that 
proposed by the other applicants. (R. 5463). : 


The Examiner denied WKBW-TV's petition to amend (R. 3156); 
but the Commission, on appeal from the Examiner's ruling, allowed the 
amendment. (R. 3280). The Commission explained that the introduction 
of the engineering coverage issue brought an element into the case which, 
in view of its ruling in the Wasmer case, supra, as well as its specific 
ruling in this case denying Wyszatycki's petition to include such an 
issue, the parties were fully warranted in believing was not a matter 
which could affect final outcome of the case. The Commission thus con- 
cluded that ''simple equity constitutes cause for permitting the amend- 


ment as requested"; that "to rule otherwise would be to permit the other 
| 
| 
| 
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parties to enjoy a comparative advantage gained through an element of 
their proposals which, but for the fortuitous circumstances of the inter- 


vening ruling in the case of Hall and Greenville Television Co., supra, 


would not be regarded as a point of comparative merit." (R. 3281- 
3282). Here again, the Commission emphasized, in allowing WKBW- 
TV's amendment, that this was not a case where an applicant was seek- 
ing to amend its proposal after it had been adjudged inferior to its 
competitors, or to cure a defective application. (R. 3282). 


After further hearing on the engineering issue, the record was 
again closed on April 18, 1958. On May 8, 1958, the Examiner released 
a Second Supplement to the Initial Decision, concluding that there was 
no significant difference among the engineering proposals of the three 
applicants and that WKBW-TV was financially qualified to effectuate its 
amended engineering proposal, and again affirming his proposed grant 
to Great Lakes. (R. 3313). Exceptions were filed (R. 3325, 3345, 4398) 
and on June 30, 1958, more than 4 years after the applications had been 
designated for hearing, all of the parties participated in a second oral 
argument before the Commission en banc. (Tr. 8047-8107). 


The Commission's Decision 


After considering the exceptions and oral arguments of the parties, 
the Commission, on July 31, 1958, released its final Decision awarding 
the construction permit to WKBW-TV as the best-qualified applicant, 
and denying the applications of Wyszatycki and Great Lakes. (R. 4426). 
Upon a careful, deliberate and thorough consideration, the Commission 
concluded that WKBW-TV's showing "establishes that a grant of its 
application would best serve the public interest." (R. 4492). Thus, 
the Commission stated: 

"The superiority found in those factors tending to 
assure effectuation of its proposals herein and 


of a continuing operation aware of and sensitive 
to the needs of the area to be served in our view 
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substantially outweigh those factors favoring a | 
grant of either of the other applications. The | 
comparative weaknesses shown by Great Lakes | 
in local residence, integration of ownership with | 
management, past broadcast record and diversi- 
fication of the ownership of mass media of Com-. 


munications and the comparative weaknesses of | 
[ appellant] in broadcast experience, past broad-. 
cast record and the demonstrated failure of its | 
owner to comply with regulatory requirements 
and other differences found permit no other con- 
clusion." (Emphasis added) (R. 4492). ! 


The Commission concluded that WKBW-TV was "equal or supe- 


rior to one or both of the other applicants in virtually all areas of com- 
parison."" Thus, WKBW-TV was found superior to both Wyszatycki and 
Great Lakes on the factors of local residence and past broadcast record, 
superior to Wyszatycki and equal to Great Lakes on the factors of par- 
ticipation in civic affairs and diversification of business interests, 
superior to Wyszatycki in broadcast experience, and superior to Great 
Lakes on integration of ownership with management and diversification 
of ownership of mass media of communications. In integration of 
ownership with management and diversification, though not deemed fully 
equal to Wyszatycki, the Commission concluded that WKBW- TV's show- 
ing was "substantial." (R. 4491-4492). | 


The Commission concluded that Wyszatycki did not make as 
strong a showing as might be expected from a local individual propri- 
etor. The Commission found for example that Wyszatycki's term of 
residence in Buffalo was a comparatively brief one in comparison to 
that of principals in WKBW-TV and Great Lakes, and that he had failed 
to make a substantial showing of active participation in the civic life of 
the community. Although Wyszatycki made his highest showing on the 
factor of integration of ownership with management, he was least 
preferred in the area of broadcast experience. Moreover, the Commis- 
sion concluded that the record evidence of Wyszatycki's poor operation 
of WWOL, his local AM station in Buffalo, further weakened any 
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assurance to be drawn from his showing on integration insofar as the 
matters of effectuation of his proposals and a continuing awareness of, 
and sensitivity to, local needs are concerned. Another important ad- 
verse consideration concluded with respect to Wyszatycki was his un- 
reliability as evidenced by his past failure to comply with the laws and 
rules of the Commission and other regulatory agencies. Wyszatycki 
received a preference over both other applicants only for his proposed 
Niagara Falls auxiliary studio, a factor which the Commission found to 
be of little significance. (R. 4491-4492). 


With respect to the matter of Wyszatycki's past derelictions, the 
Commission found "evidence of past failures to comply with the laws 


and rules of the Commission and other regulatory agencies." (R. 4491). 


The Commission concluded: 


"The record contains a number of instances 
wherein Mr. Wyszatycki has been derelict in his 
compliance with the regulations of this and other 
agencies. In 1948 and 1950 this Commission 
issued citations against Mr. Wyszatycki for vio- 
lations of its rules. His original application for 
Station WWOL contains inaccurate statements as 
to his education. In the 1951-53 hearing regard- 
ing modification of his FM operation, Mr. 
Wyszatycki submitted income statements which 
are in conflict with his statements regarding in- 
come for the years in question presented during 
this hearing. The 1954 renewal application for 
Station WWOL contained an exhibit consisting of 
program logs which were ascertained to be in- 
accurate. In 1948 the State of New York Liquor 
Authority cancelled a liquor license held by Mr. 
Wyszatycki for violation of the laws and regu- 
lations of the State of New York applying to 
such licensees. While none of the foregoing 
violations are sufficiently serious as to disqualify 
Mr. Wyszatycki as a licensee, they do raise a 
question as to his reliability and attitude toward 
assumption of the duties and obligations going 
with the privileges granted and his application 
must suffer when compared to the other appli- 
cants in this proceeding, who have not been shown 
to be guilty of such practices." (R. 4485). 
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In sum, the Commission concluded that WKBW-TV's showing 
established that a grant of its application would best serve the public 
interest; that its superiority found in those factors tending to assure 
effectuation of its proposals and a continuing awareness of, and sensi- 
tivity to, the needs of the area to be served, outweighed the factors 
favoring the other applicants; that the weaknesses shown by Great Lakes 
in local residence, integration of ownership with management, past 
broadcast record and diversifications of the ownership of mass media 
of communications, and the weaknesses of Wyszatycki in broadcast ex- 
perience, past broadcast record and his demonstrated failure to comply 
with regulatory requirements permitted no other conclusion. (R. 4492). 


STATUTES, REGULATIONS, AND RULES INVOLVED 
| 


The relevant portions of the Communications Act of 1934, as 
amended, of the Administrative Procedure Act, and of the pertinent 
Commission Rules and Regulations are set forth in the appendix. 


SUMMARY OF ARGUMENT 


Appellant's argument makes two basic contentions. First, that in 
permitting WKBW-TV to amend its application, the Commission contra- 
vened Section 1.365(a) of its Rules (47 C.F.R. Sec. 1.365(a)) and de- 
prived appellant of due process. Second, that the Commission improperly 
made findings and conclusions with respect to Wyszatycki's lack of re- 
liability as a broadcast licensee. Neither of appellant's contentions has 


merit. 


1 
| 


I, 


Section 1.365(a) of the Commission's Rules, which formerly bar- 
red acceptance of amendments after the issuance of an Initial Decision, 
patently did not apply to cases where, as here, the Commission had re- 
opened the record and remanded the case to the Examiner for further 


| 








12 


hearings and for the preparation of new or supplemental Initial Deci- 
sion. The posture of such cases is necessarily that of a proceeding 
prior to an Initial Decision, for the Examiner must render a new or 
supplemental Initial Decision in which he may award the grant to a 
different applicant. Moreover, although the language of the Rule did 
not expressly cover cases which have been remanded for further hear- 
ings, the Commission's completely consistent, logical and reasonable 
application of the Rule to the facts of this case should be controlling. 
Finally, any doubt of the Rule's applicability has been dispelled by this 
Court's recent decision in The Enterprise Company v. Federal Com- 
munications Commission, U.S. App. D.C., Case No. 14,474, decided 
January 29, 1959, holding that Section 1.365(a) did not bar the Commis- 
sion's consideration of changes in an applicant upon remand, even 
though such changes may have constituted an amendment after an 
Initial Decision. 


I. 


The appropriate test under the Rule for WKBW-TV's amendments 
was "good cause" shown; and the Commission, within the broad dis- 
cretion it has in such matters, properly found that the circumstances 
of this case constituted "good cause”. Neither of WKBW-TV's amend- 
ments served to cure inherent defects brought to light at the earlier 
hearing, nor enabled WKBW-TV to take unfair competitive advantage 
of the other applicants. When the unusually long passage of’time be- 
tween the hearing and oral argument had raised a question as to whether 
WKBW-TV was still financially qualified, the Commission reopened the 
record and directed WKBW-TV to amend its application for the limited 
purpose of showing the current status of a bank loan submitted in con- 
junction with its original application. Such action was essential if the 


Commission was to have the current facts on which to render a Deci- 


sion. WKBW-TV's amendment did not change its basic plan of financ- 
ing in any respect; it merely demonstrated that the bank loan proposed 
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originally was still available and that, accordingly, it remained finan- 
Cially qualified. WKBW-TV's engineering amendment was not filed 
until the Commission had reached a preliminary determination that 
further hearings should be held on comparative coverage issues in the 
light of this Court's decision in the Hall case, supra. Since coverage 
was being placed in issue for the first time, and the Commission had 





theretofore consistently declined to consider coverage as a compara- 
tive factor and had earlier denied appellant's petition to add a coverage 
issue in this very case, there was ample basis for the Commission's 
finding of "good cause" to permit WKBW-TV to change its engineering 
proposal. | 


| 
| 
Il. 
1 


Appellant was afforded a full and fair hearing. In permitting 
WKBW-TYV to amend its application, the Commission in no sense de- 
prived Wyszatycki of due process. The financial amendment served 
simply to demonstrate that despite the long period of time since the 
hearing, WKBW-TV was still financially qualified under its original 
proposal. Had the Commission denied the amendment, it would have 
been forced to render its Decision on a stale record or, to the unlawful 
prejudice of WKBW-TV, reach a decision on facts outside the record. 
The engineering amendment merely permitted WKBW-TV to alter its 
proposal in the light of a basic change in the Commission's hearing 
procedures which, for the first time, interjected coverage in issue as 
a comparative factor. Had this amendment been denied, WKBW-TV 
would have been unfairly penalized by the completely fortuitous circum - 
stances which made coverage a comparative factor. | 

Iv. ! 

The Commission's basic findings, ultimate findings, and con- 
clusions with respect to appellant's lack of reliability as a broadcast 
licensee, in light of his repeated difficulties with regulatory bodies, 
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are entirely justified and are grounded on substantial evidence. The 


record is replete with instances of Wyszatycki's violations and dere- 
lictions, both with respect to this Commission and other regulatory 
bodies. In such circumstances, the Commission properly found that 
Wyszatycki's reliability as a broadcast licensee was questionable and 
properly considered this shortcoming as an adverse factor in the com- 


parative process. 


ARGUMENT 


I. THE COMMISSION PROPERLY GRANTED WKBW-TV'S 
PETITIONS TO AMEND ITS APPLICATION 


The Commission Was Not Barred By Rule From Accepting 
WKBW-TV's Amendments. 


Appellant's principal contention (App. Br. 7-9) is that by permit- 
ting WKBW-TV to amend its application after the issuance of the Ex- 
aminer's Initial Decision, the Commission contravened Section 1.365(a) 
(47 C.F.R. Sec. 1:365(a) ) of its Rules.* This Rule (now Section 1.311, 
47 C.F.R. Sec. 1.311) provides, in substance, that (1) prior to designa- 
tion for hearing, applications may be amended as of right; 


. Section 1. 365(a) was revised effective February 3, 1958, and has been re- 
numbered Section 1.311 (47 C. F.R. Sec. 1.311). The last sentence of Section 
1. 365(a) provided as follows: 

"A petition to amend an application will not be accepted (other than an amend- 
ment which is merely corrective in nature such as the removal of a named 
person because of death) if it is filed after public notice has been given of 
the issuance of a proposed decision with respect to such application, or of 
a recommended or an Initial Decision, as the case may be, where no pro- 
posed decision is to be issued." 

The foregoing provision of Section 1. 365(a) was not incorporated into the revised 
Section 1.311, Section 1.311(b) presently providing only that 'Requests to amend 
an application after it has been designated for hearing. .. will be granted only for 
good cause shown." The Commission held in the instant case that the foregoing 
provision of Section 1.365(a), which was not incorporated into the revised Sec- 
tion 1.311, was inapplicable to the circumstances of this case. If the Court 
should reverse on this point, the question of the applicability of the revised rule 
would arise upon Commission consideration on remand. 
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| 
(2) after designation for hearing, amendments will be granted only for 
good cause; and (3) until its revision effective February 3, 1958, after 
an Initial Decision, amendments (other than those merely corrective in 
nature such as the removal of a named person because of death) will 
not be accepted. Wyszatycki argues that, regardless of the circum- 
stances, Since an Initial Decision was once issued in this case, the last- 
named provision barred the Commission categorically from accepting 
WKBW-TV's amendments (App. Br. 9). 3 


Wyszatycki completely misconceives the applicability of the Rule 


to cases where, as here, the Commission has reopened the record and 
remanded the proceeding to the Examiner for further hearings and for 
the preparation of a new or supplemental Initial Decision. For with the 
reopening of the record and remand, the posture of the case is neces- 





sarily and patently that of a proceeding prior to an Initial Decision. 
This is so because by remanding the case to the Examiner, the Com- 
mission has, in effect, vacated or suspended the outstanding Initial 
Decision. Thus, the Examiner must issue a new or supplemental 
Initial Decision in the light of such further hearings, in which he may 
very well award the grant to a party other than the one he preferred in 
his original Initial Decision.* Manifestly, therefore, the proceeding 
has returned to the status it enjoyed prior to the Initial Decision, and 
the last-named provision of Section 1.365(a) is simply inapplicable. 
Clearly, amendments may be accepted for consideration in such cases, 
and the proper test for their grant is "good cause" shown. ! 


In passing on panama petition to amend its engineering 
proposal, the Examiner stated: ° 


. Appellant specifically recognized this in its pleadings before the Commis- 
sion. He acknowledged that as a result of the further hearings on coverage, the 
reais could award the grant to a different applicant. (R. 4255). | 


> Despite appellant's implication to the contrary (App. Br. 9), the Examiner 
ruled that Section 1. 365(a) did not bar consideration of WKBW-TV's amend- 
ment.(R. 3157). | 
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"Petitioner, nevertheless, is not barred by Section 
1.365 of the Rules. The Engineering issues which 
are now to be heard were not in the original pro- 
ceeding and were, in fact, specifically rejected by 
the Commission when it denied a petition of 
Greater Erie to include them. Memorandum Opin- 
ion and Order of July 22, 1954, 10 R.R. 1197. 


When the Commission reopened this record on 
November 6, it created, in effect, a new proceed- 
ing insofar as comparative coverage is concerned. 


A new element was introduced which was absent 


before and the situation is consequently one where 

an amendment is not categorically forbidden." 

(Emphasis added) (R. 3157). 
Similarly, in granting WKBW-TV's amendment, the Commission out- 
lined the scope of the Rule as follows: 


"We are in accord with the Examiner's determina- 
tion that Section 1.365(a) of the Rules does not 
constitute a bar to the amendment. Although an 
Initial Decision has been released, this fact under 
the circumstances of this case does not preclude 
acceptance of the amendment. Enlargement of 
the issues and a reopening of the record subse- 


quent to release of the Initial Decision render the 





Wyszatycki's wholly unreasonable and unwarranted interpretation 
of Section 1.365(a) — that under any circumstances the Commission is 
categorically barred from even accepting requests to amend for con- 
sideration after an Initial Decision — runs directly contrary to the 
many cases in which the Commission has not only accepted such amend- 
ments for consideration, but has recognized that there may be circum- 
stances in which good cause for their grants exists. See, e.g., Town 
and Country Radio, Inc., Order of Dec. 19, 1957 (FCC 57-1368); Tele- 
vision City, Inc., 14 R.R. 466a (1956); Telanserphone, Inc., 9 R.R. 370 
(1953); Robert Hecksher, 7 R.R. 690 (1951); Independent Broadcasting 
Co., 6 R.R. 1390 (1951); Easton Publishing Co., 6 R.R. 368 (1950); 
Johnson Broadcasting Co., 5 R.R. 1320 (1950); and Lakeland Broad- 
casting Corp., 5 R.R. 701a (1950). 
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In support of his completely arbitrary and illogical position, 
Wyszatycki has been able to cite only one case as "analogous," that of 
Airwaves, Inc., 6 R.R. 852 (1951). Airwaves, however, is clearly dis- 
tinguishable and wholly inapplicable to the instant case. Airwaves did 
not involve, as does the instant case, a reopening of the record and a 
remand to the Examiner for further hearings. In Airwaves, after an 
Initial Decision had been rendered denying KJAN's application on engi- 
neering grounds, the applicant sought to amend to correct the very 
engineering deficiencies constituting the grounds for the denial. In 
such circumstances the Commission properly denied KJAN's petition. 
Here, however, WKBW-TV did not seek to amend its application to cure 
a defect brought to light at the hearing. Coverage was not even an issue 
in the case until well after the Initial Decision had been released 
(R. 291); and WKBW-TV's petition to amend was not filed until after the 
Commission had reopened the record and placed coverage in issue for 
the first time. Nor was WKBW-TV's financial amendment designed to 
cure a defect brought to light at the hearing. The Examiner had found 
WKBW-TV financially qualified (R. 2952); and the only issue was 
whether, in light of the passage of time, WKBW-TV was still qualified 
under its original plan of financing (R. 3113).° Here again, WKBW-TV 
did not file its request to amend until after the record had first been 
reopened and the case remanded to the Examiner. i 


Thus, the only Commission case which appellant cites as author- 
ity for his arbitrary position that Section 1.365(a) absolutely barred 
Commission acceptance of WKBW-TV's amendments, is patently dis- 





tinguishable from the facts of the present case. The Commission has 


clearly and consistently held that the Rule does not bar consideration 


6 It is important to note, also, that financial qualifications are not a com- 
parative factor. Scripps-Howard Radio, Inc. v. Federal Communications Com- 
mission, 89 U.S. App. D.C. 13, 189 F. 2d 677, cert. denied, 342 U. S. 830 
(1951). Thus, Appellant's contention that WKBW-TV's amendment; \(financial) 


afforded it a competitive advantage is clearly specious. | 
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of petitions to amend after an Initial Decision where the case has been 
remanded to the Examiner. In such cases the proper test is good cause 


shown. 


The Commission obviously did not intend that the provision which 
barred amendments after Initial Decision should apply to circumstances 
such as those present in this case. In its order of February 5, 1948, 
adopting the provision (13 F.R. 660), the Commission stated: 

", . | [T]he adoption of the proposed amendment 


would prevent a multiplicity of hearings and 
would expedite the handling of Commission hear- 


ings... 


The fundamental purpose of the Rule, the Commission explained in 
Independent Broadcasting Co., 6 R.R. 1390, at 1394 (1951), was to 


provide ". . . a terminal point in proceedings where a further hearing 
upon the identical issues of the proceeding would result in hardship to 
the other parties, and would be contrary to the dispatch of the orderly 
administration of the Commission's business." What gave the Com- 
mission concern, also, was the possibility that an amending applicant, 
after hearing and Initial Decision, might gain an unfair advantage over 
other parties by changing his proposal in the light of the evidence ad- 
duced at the hearing and the Initial Decision. See, e.g., Indianapolis 


Broadcasting Co., 12 R.R. 883, 947-9 (1957); WCAX Broadcasting 
Corp., 10 R.R. 327, 333 (1954). 


The situation in the instant case is completely dissimilar. None 
of the problems with which the Commission was concerned in adopting 
the Rule is present. Here, the Commission first made an administra- 
tive determination that the public interest required the record to be 
reopened for further hearings. And WKBW-TV's amendments were not 
filed until the proceeding had been returned to the Examiner's juris- 
diction for such further hearings, which would have been held irrespec- 
tive of WKBW-TV's amendments. The amendments thus did not pre- 
cipitate the further hearings; on the contrary, they followed naturally 
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from the Commission's ans determination that further hearings 


were necessary for a full record. ’ 


Actually, the language of the Rule does not spell out . applica- 
bility to cases where, as here, the Commission has remanded the case 
to the Examiner for further hearings and for the preparation of a new 
or supplemental Initial Decision. Indeed, the Rule is completely Silent 
in this regard; we must therefore look to administrative intent. 


In this connection, the Commission's interpretation of its own 
Rule and its application thereof to the facts of this case must be 
afforded great weight. Bowles v. Seminole Rock & Sand Co., 325 U. S. 
410, 65 S. Ct. 1215 (1945); National Labor Relations Board v. Hearst 
Publications, Inc., 322 U. S. 111, 64 S. Ct. 851 (1944); Federal Com- 
munications Commission v. Pottsville Broadcasting Co., 309 U. S. 134, 
60 S. Ct. 437 (1940); Western Union Telegraph Co. v. United States, 
217 F. 2d 579 (2d Cir. 1954); Danielson v. Civil Aeronautics Board, 
204 F. 2d 266 (2d Cir. 1953); Fleet-Wing Corporation v. Clark, 166 F. 
2d 145 (Em. App. 1948). | 


In Bowles v. Seminole Rock & Sand Co., 325 U. S. 410, 417, 65 
S. Ct. 1215, 1218 (1945), the Supreme Court stated that any doubts in 
the applicability of agency rules "are removed by reference to the ad- 
ministrative construction." The Commission here has resolved the un- 
certainty by a clear and consistent interpretation that the provision 


simply does not apply where the case has been remanded to the Exami- 


8 
ner. 


It should be kept in mind, although it is difficult to do so in the light of 
Wyszatycki's argument, that appellant is not appealing from the Commission's 
actions remanding the case to the Examiner but from the grant of intervenor's 


amendments.(App. Br. (i) ). 


8 The Commission's interpretation of a similar provision in its Rules, Sec- 
tion 1.366 (47 C. F.R. Sec. 1.366), is illuminating. This rule provided that 
petitions to dismiss applications without prejudice would in no event be granted 
after public notice had been given by the Commission of the issuance of a pro- 
posed decision proposing to deny an application. In Jefferson County (continued) 
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The Commission's application of Section 1.365(a) to the facts of 
this case is a completely reasonable, logical and equitable interpreta- 


tion of its own regulation, and as such, must be afforded great weight. 


"When regulations are issued by and interpreted by the same agency, 
two additional factors may come into play: (1) An administrator is in 
a special position to determine his own intent or his own agency's in- 
tent. (2) The administrator's power to amend a regulation and lack of 
power to amend a statute may sometimes be reason for giving special 
weight to administrative interpretation of regulations." 4 Davis, Ad- 
ministrative Law (1958) Sec. 30. 12. In the Pottsville case, supra, the 
Supreme Court considered a Rule which provided that the Commission 
would, insofar as practicable, endeavor to fix the same hearing date 
for all applications which presented conflicting claims, excepting ap- 
plications filed after any such application had been designated for hear- 
ing. The respondent contended that the Rule bound the Commission to 
afford it non-comparative consideration because its application had 
been set down for hearing before the later and rival applications were 
filed. The Commission interpreted the Rule as merely governing the 
order in which applications shall be heard, and as not touching upon the 
order in which they shall be acted upon or the manner in which they 
shall be considered. The Court, in affirming the Commission, stated 
that the Commission's "interpretation is binding on the Courts." 


8 (Continued) 

Broadcasting Company, Order of March 12, 1958 (FCC 58-215), the Exami- 
ner issued an Initial Decision in a two-party comparative proceeding, proposing 
to grant the application of Jefferson and to deny that of Tracy. Thereafter, the 
Commission granted Jefferson's petition to enlarge the issues and ordered the 
Examiner to hold further hearings. Tracy then filed a petition to dismiss. The 
Commission stated: 

", , .[AJlthough an Initial Decision has been released proposing to deny 

the application of Tracy, this fact under the circumstances of this case 

does not preclude a dismissal without prejudice inasmuch as enlargement 


of the issues and a reopening of the record subsequent to release of the 
Initial Decision, renders the provision of Section 1.366 of the Rules in- 


operative as a bar to dismissal without prejudice."" (Emphasis added). 
Thus the Commission has consistently held that a case remanded to the Exami- 


ner after an Initial Decision is returned to the status it occupied prior to the 
issuance of the Initial Decision. 
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309 U. S. 1934, 1943, n. 6, 60 S. Ct. 437, 441 (1940). And in Western 
Union Telegraph Co. v. United States, 217 F. 2d 579, 581 (2d Cir. 1954), 
Judge Clark outlined the Court's role in reviewing the Commission, as 


follows: : 

"The Commission's interpretation of a formula 
adopted and approved by it after careful con- 
sideration — like other administrative regula- 
tions — is entitled to great weight if not so 
unnatural or unreasonable as to ensnare and 
entrap those governed by it." 





Applying the foregoing standard to the instant case readily demon- 
strates that the Commission's completely logical interpretation of Sec- 
tion 1.365(a) is controlling. The Commission has consistently inter- 
preted the Rule as not barring consideration of amendments jin cases 
which are remanded for further hearing.” This interpretation is 
eminently reasonable and sound and should not be disturbed. 


Finally, any doubt as to the applicability of Section 1.365(a) to the 
facts of this case has been dispelled by this Court's decision in The 
Enterprise Company v. Federal Communications Commission, U.S. 


_ App. D.C., Case No. 14,474, decided January 29, 1959. The appellant 


there argued that Section 1.365(a) of the Commission's Rules precluded 
it, upon reconsidering a comparative proceeding on remand from this 
Court, from considering changes in the winning applicant since these 
changes constituted an amendment barred by the Rule. The Court 
stated that the Commission may — indeed, it was directed to — make 

a new comparison. Enterprise, supra, Slip Opinion, p. 3. It follows 
that the Commission may certainly consider changes prior to a final 
grant and may permit amendments in such cases upon appropriate 
showing of good cause. | 


| 
2 Intervenor is not contending that the remand and further hearing required 
the Commission to grant its amendments. Its point is merely that, in such cir- 
cumstances, the Commission may properly consider requests for amendments 
and grant them upon a showing of good cause. Appellant maintains! that the 
Commission may not even accept such amendments for consideration. 


| 
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B. |The Commission's Action Granting WKBW-TV's Petitions 

To Amend For Good Cause Shown, Was A Reasonable 

Exercise Of Its Discretion. 

Section 1.365(a), now Section 1.311, of the Commission's Rules 
provides that after designation for hearing, an application may be 
amended only for "good cause" shown. In this case, upon a weighing of 
the facts and circumstances surrounding WKBW-TV's amendments, the 
Commission, in its discretion, found that ''good cause" existed for their 
allowance. Appellant now challenges these findings of the Commission. 
(App. Br. 11-22). However, the facts and circumstances underlying 
these amendments were such that the Commission could hardly have 
failed to find "good cause" therefor. Hence, the Commission's actions 
in allowing the amendments were completely reasonable exercises of 
its broad discretion to dispose of interlocutory matters such as these. 


The Financial Amendment. WKBW-TV's first amendment was 
submitted solely because the Commission invited or directed the same 
to be filed. The Commission's action, in turn, arose from a con- 
scientious effort on its part to get complete and current information 
into the record concerning an applicant's financial qualifications before 
it rendered its Decision in the case. Surely the Commission had both 
the authority and the responsibility to remand the proceeding in order 
to obtain this necessary information. The manner in which it exer- 
cised its discretion — by calling for an amendment showing the current 
arrangement between WKBW-TV and the bank — was a completely 
reasonable one under the particular circumstances here involved. 


WKBW-TV's basic plan of financing was formulated in February 
1954 when its application herein was filed. Part of that plan of financ- 
ing involved the borrowing of $200,000.00 from The Manufacturers and 
Traders Trust Company of Buffalo. This bank entered into a written 
agreement to lend this sum to WKBW-TV and, as is usual in such 
agreements, a number of conditions precedent to the making of this 


& 
_— ih. 
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loan were included. Among these was one requiring WKBW -TV to 


obtain a network affiliation with one of the national television networks. 
WKBW-TV met this latter condition by entering into an agreement with 
the ABC Network, under which the parties agreed to a basic network 
affiliation, if and when the WKBW-TV application was granted. On the 
basis of this showing, the Examiner found that WKBW-TV did have a 
network affiliation and that, therefore, it was financially qualified. ip 


WKBW-TV's agreement with the ABC Network was binding for 
the maximum permissible period allowed under the Commission's net- 
work rules; namely, a two year period ending September 29, 1956. 

(R. 4471). At the time this agreement was entered into, the parties had 
every reason to believe that this litigation would be terminated prior 

to that date. Unfortunately, because the hearing took an unusually long 
time, the oral argument herein before the Commission was not sched- 
uled until the latter part of September 1956, or just before the agree- 
ment was scheduled to expire. 


OnSeptember 11, 1956, more than two and one-half years a” WKBW- 
TV's plan of financing had first been proposed, and more than a year 
after the record had been closed, Wyszatycki filed a pleading with the 
Commission in which he pointed out that, with the passage of time, 
WKBW-TV's bank loan might no longer be available to it. Specifically, 
the Petition requested the Commission to take official notice of the fact 
that ABC had affiliated with another television network in Buffalo and 
that, therefore, a network affiliation was no longer available to WKBW- 


tv. The form of Wyszatycki's request — one for official notice - 


10 In its Decision, the Commission also found that "at the time the record was 
first closed in this proceeding, WKBW-TV was financially qualified to construct 
and operate its proposed station."' (R. 4476). 


13 As shown in the affidavit attached to WKBW-TV's Opposition . 
motion for a stay filed in this case, it has actually obtained the affiliation with 
the ABC Television Network which it originally proposed (See affidavit of Clinton 
H. Churchill, filed herein on September 18, 1958). Thus, had the Commission 
accepted Wyszatycki's speculative contention, it would have erroneously deter- 
mined that a network affiliation with ABC was not available to WKBW-TV. 


I 
| 
\ 
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was one that the Commission could not properly grant. However, the 
point having been raised, the Commission could hardly have ignored it. 
Instead, the Commission did the only thing it could have done under the 
circumstances; namely, remand the proceeding to the Examiner to get 
the actual facts in the record. In doing so, however, it directed WKBW- 
TV to amend its application to show the then current status of its bank 
loan. In taking this action, the Commission stated that: 


“Although it is not our policy to permit applicants 
who have failed in the hearing process to prove 
their financial qualifications to amend their ap- 
plications to cure the defect, we are not here con- 
fronted with such a situation. The Examiner 
found on the basis of the facts of record that at 
the time of this hearing, WKBW-TV, Inc. was 
financially qualified. Events transpiring subse- 
quent to the closing of the record, due largely 
to the passage of time and not within the control 
of the applicant, have seemed to cast doubt on 


the facts of record. We are not asked to permit 
WKBW-TV to show a new source of funds, but 
merely to show that the same funds are available 
from the same source, with a restrictive condi- 
tion removed." (Emphasis added) (R. 3076- 
3077). 


Again, in denying Wyszatycki's petition for reconsideration of the 
foregoing action, the Commission restated its views, as follows: 


"It is to be noted that we do not permit WKBW-TV 


to alter its plan of financing. We will consider 
only, as originally proposed, the availability of 


the loan from The Manufacturers & Traders 
Trust Co. We permit amendment of the WKBW- 
TV application only within that limited frame- 
work. The amendment will be permitted to work, 
not a change in the plan of financing originally 
proposed by WKBW-TYV, but only in the condition 
of a loan which is a part of that plan.” (Emphasis 
added) (R. 3149). 


In its final decision, the Commission explained: 
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"'. . . reasoning that if the ABC affiliation was no | 
longer available to WKBW-TV, the fault lay with | 
the passage of time — not the applicant, the Com- | 
mission permitted WKBW-TV to show if such be | 
the case, that the restrictive condition of The 
Manufacturers & Traders Trust Co. loan had | 
been removed." (Emphasis added) (R. 4476). 


WKBW-TV's amendment consisted of only two documents (R. 3109, 
3111): | 





(1) A letter from the bank setting forth a new 
condition on the same $200,000.00 loan to 
replace the condition relating to a network 
affiliation, and 


(2) A letter from all of WKBW-TV's subscribers 
agreeing to guarantee the loan. 


These two documents merely supplanted two similar letters by the same 
parties on the same subject which had been received in evidence at the 
original hearing (R. 2183, 2185). Thus, WKBW-TV's amendment did not 
show a new source of funds; merely that the very same funds — the 
$200,000.00 to be loaned by the bank — were still available from the 
same source. The only changes were minor and incidental and did not 
change the basic plan of financing proposed in the application. 


It is clear from the foregoing that the facts and circumstances 
underlying WKBW-TV's financial amendment were such that the Com- 
mission, in the proper exercise of its discretion, could reasonably 
have concluded that "good cause" existed for a grant thereof, There 
was no change in the applicant's basic plan of financing, there was no 
attempt to gain a competitive advantage, and, most important, the 
amendment did not result in curing an inherently defective financial 
proposal. On the contrary, the amendment and the further hearing 
merely served to establish conclusively that, despite the passage of 
time, WKBW-TV continued to be financially qualified under its original 
and basic plan of financing. | 
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In summary, in permitting WKBW-TV to amend its application in 
very minor respects to show that, despite the happening of events 
beyond its control, its bank loan continued to be available to it, the 
Commission acted reasonably and equitably, and without prejudice to 
any of the parties to this proceeding. 


The Engineering Amendment. Similarly, the facts and circum- 
stances underlying WKBW-TV's engineering amendment also establish 
that the Commission exercised its discretion in an entirely fair and 


reasonable manner. 


As previously indicated, WKBW-TV's application was filed in 
February 1954. Prior thereto, on July 31, 1953, the Commission had 
released its Memorandum Opinion and Order in re Louis Wasmer, 9 
R.R. 713 (1953), in which it held that except in the most unusual cir- 
cumstances, comparative hearings for new television stations would 
not include issues on such engineering questions as comparative 
coverage and service. Thus, the state ofthe law at the time the applica- 
tions herein were filed was such as to make it unnecessary for any ap- 
plicant to give consideration to the coverage proposals of the other 
applicants for the channel. As a result, WKBW-TV chose an engineer- 
ing proposal which it believed would best serve the public interest by 
the then known standards. Specifically, WKBW-TV concentrated on 
providing good coverage of the Buffalo Metropolitan Area,to which the 
channel was allocated, by the use of an in-town transmitter location 
and more than twice the power of the other applicants. On the other 
hand, its competitors preferred installations located 20-25 miles from 
Buffalo and employing low power but greater antenna heights, so as to 
provide somewhat wider rural coverage. (R. 3163, 3164, 3211). 


In keeping with the policy announced in the Wasmer case, supra, 
the Commission, in its pre-hearing letter required to be sent to the 
applicants pursuant to Section 309(b) of the Communications Act, 
raised no questions with respect to the engineering proposals of the 
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applicants. Nor did the Commission's Order of designation for hearing 


include any issues relative to these engineering proposals. What is 

even more significant, before the taking of any evidence in this case, 
the Commission denied a petition by Wyszatycki specifically seeking 
enlargement of the issues to include coverage. i 


However, long after the record herein was closed and the Exami- 
ner had issued his Initial Decision, this Court rendered its decision in 
Hall and Greenville Television Company v. Federal Communications 
Commission, 99 U.S. App. D.C. 86, 237 F. 2d 567 (1956), holding that 
the Commission was required to consider evidence of coverage based 
on its propagation curves. In light of this change in the law and the 
basic change in the Commission's television hearing procedures 
necessitated thereby, the Commission reached the judgment that the 
record should be reopened in order to receive evidence on the coverage 
question. The Commission felt that this Court's mandate in the Hall 
case required no less. Accordingly, on the Commission's own motion, 
the case was remanded to the Examiner for further hearings on specified 
coverage issues and for the issuance of a second Supplemental Initial 
Decision. (R. 3150). ! 


Thus, it is clear that until the Commission remanded the pro- 
ceeding for further hearing, a comparison of the applicants' engineering 
proposals was not in issue. Moreover, it is clear from a reading of its 
Order of remand, that the Commission's belated decision to permit an 
exploration of comparative coverage, represented a reversal of its 
earlier view that such matters should not be in issue herein. Finally, 
it is evident from the text of the Order that the Commission | arrived at 
this determination reversing its earlier ruling solely because of the 
intervening change in the law. (R. 3150). i 


In summary, the state of the law at the time WKBW-TV's appli- 
cation was filed, when it was designated for hearing, and the state 
thereof at the time the case was originally tried, did not require the 
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applicants to compare their technical proposals with those of their 
competitors. When the Commission reversed its earlier ruling because 
of the change in the law and concluded that coverage and service should 
be in issue, fairness and equity demanded that the applicants, like the 
Commission, be permitted to reappraise their earlier determinations 
in light of this change in the law. This is what WKBW-TV relied upon 
in petitioning for leave to amend its application, and it was this change 
in the law that the Commission recognized constituted "good cause" 

for allowing that amendment. The Commission explained: 


"Thus, simple equity constitutes cause for permit- 
ting the amendment as requested.....To rule other- 
wise would be to permit the other parties to enjoy 
a comparative advantage gained through an element 
of their proposals which, but for the fortuitous cir- 
cumstances of the intervening ruling in the case of 
Hall and Greenville Television Co., supra, would 
not be regarded as a point of comparative merit." 
(R. 3281-3283). 


In permitting WKBW-TV to amend its engineering proposal, the 
Commission neither permitted it to correct an inherent defect in its 
application, nor to strengthen a shortcoming brought to light during the 
course of the hearing. Moreover, the amendment did not permit 
WKBW-TV to achieve a comparative advantage over Wyszatycki. 22 In 
light thereof, and under all of the circumstances, the Commission's 
finding of "good cause" for allowing the amendment was a perfectly 
reasonable exercise of its discretion. 


#2 Wyszatycki's assumption that WKBW-TV's original engineering proposal 
was inferior, is wholly unwarranted. The original WKBW-TV proposal was an 
eminently sound one and superior to that of its competitors in various material 
respects, i.e., higher power and higher signal intensity in the built-up metro- 
politan area(R. 3163, 3164, 3211). WBKW-TV sought to amend, not to cure 
an inferior or defective proposal, but solely because the Commission, for the 
first time, had implied that wide-area coverage alone may warrant a preference. 
Thus, imamending to meet this new concept, WKBW-TV abandoned other superior 
attributes of its original proposal. It cannot be said, therefore, that WKBW-TV 
gained a competitive advantage by its amendment. 
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The Commission's Findings of good cause should not be disturbed. - 
Applicant argues that despite the foregoing facts and circumstances 
underlying WKBW-TV's amendments, the Commission's findings of 


"good cause" were unreasonable and should be reversed by this Court. 


In making this argument, applicant erroneously attempts to force the 


concept of ''good cause" into precise, rigid lines. | 


The mere fact that in some cases the Commission has failed to 
find "good cause" is no support for appellant's bald contention that 
"good cause" is lacking in this case. As the Commission has pointed 


out in Westinghouse Radio Stations, Inc., 9 R.R. 211, at 213 (1953): 
"No general definition of 'good cause’ can be laid ~ 
down, and it is well established that what con- | 
stitutes good cause for the allowance of an amend- 
ment depends upon all of the relevant factors in | 
each individual case." 


| 
Ignoring this obvious truth, Wyszatycki cites a number of other cases 
in which the Commission failed to find "good cause" for permitting an 
amendment. Each of these cases, however, is readily distinguishable 
from the facts of the instant case. None involves a situation in which 
the Commission, prior to the amendment, had determined that further 
hearings were necessary in order that it have a full record upon which 
to render its decision. None involves an introduction by the Commis- 
sion of a completely new issue into the proceeding as a result of a basic 
change in the law and Commission policy. What these cases are con- 
cerned with are chiefly two things, neither of which is here present: 
First, they involve attempts to cure defective applications, after such 
defects, in many instances, had been brought to light in the hearing. 
Second, they concern attempts to obtain unfair competitive advantages 
by belated amendments. It will be seen that WKBW-TV's amendments 


involve neither of these circumstances. 


Even if this were not true, surely the Commission's éxercise of 





its discretion in these instances was not so arbitrary and unreasonable 
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as to warrant the substitution of this Court's judgment for that of the 
Commission. As this Court stated in Coastal Bend Television Co. v. 
Federal Communications Commission, 98 U.S. App. D.C. 251, 234 F. 2d 
686 (1956): 


"So long as the Commission's action in .... an area 
of discretion has a reasonable factual and legal 
basis, we may not overturn it." 


See Radio Corporation of America v. United States, 341 U. S. 412, 420- 
421, 71 S. Ct. 806, 810 (1951); Securities and Exchange Commission v. 
Chenery Corporation, 332 U. S. 194, 209, 67 S. Ct. 1575, 1583 (1947); 
and United States v. Northern Pacific Railway Company, 288 U. S. 490- 
494, 53 S. Ct. 406, 407 (1933). Clearly the grant or denial of an amend- 
ment to an application is a matter of Commission discretion and, under 
the circumstances here involved, it is clear that there was a completely 
reasonable factual and legal basis for their action. Under the circum- 
stances, this Court may not, and should not, substitute its judgment for 
the entirely reasonable judgment of the Commission in allowing the 
amendments for "good cause" shown. 


c. Appellant Was Afforded A Full And Fair Hearing. 


Perhaps the most difficult to comprehend of the many confused 
arguments advanced by appellant is its contention that there was a lack 
of due process in this case. The very facts and arguments advanced by 
appellant in support of this contention show that the Commission bent 
over backwards to provide for a full and fair hearing and that, if any- 
thing, there was an excess of due process. Any reasonable examination 
of the record herein will disclose that the procedures employed by the 
Commission complied fully with all of the requirements of both the 
Communications Act (48 Stat. 1064, as amended, 66 Stat. 715, 47 U.S.C. 
309(b) ) and the Administrative Procedure Act (60 Stat. 241, 5 U.S.C. 
1006. ) 
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First, exhaustive hearings were held before the Examiner, with 
all parties afforded full opportunity to offer testimony and exhibits and 
to cross-examine witnesses. Next, the parties filed proposed findings 
and the Examiner issued his Initial Decision. The parties then filed 
exceptions and participated in an oral argument thereon before the 
Commission en banc. When, at that point, Wyszatycki urged that events 
transpiring since the closing of the record and the issuance of the 
Initial Decision indicated that WKBW-TV might no longer be financially 
qualified, the Commission became concerned that it have all the facts 
before it before rendering its Decision. Accordingly, it granted appel- 
lant's request, at least to the extent of reopening the record and remand- 
ing the case to the Examiner for further hearings, in which WKBW-TV 
was required to prove once again that it was financially qualified under 
its original plan of financing. After the Examiner issued a Supplemental 
Initial Decision finding WKBW-TV still financially qualified, the parties 
were afforded another opportunity to file exceptions thereto. 


Thereafter, the appellant petitioned for a further enlargement of 
the issues and a further hearing on engineering coverage. The Com- 
mission became concerned, in light of this Court's decision in the Hall 
case, supra, that the record would still be incomplete unless it included 
evidence on the applicants’ engineering coverage proposals,!and it 
granted the relief (if not the petition) sought by appellant and remanded 
the case to the Examiner for further hearings on this facet of the case. 
After such further hearings, the Examiner issued a Second Supplemental 
Initial Decision finding no significant difference among the applicants’ 
coverage proposals. Once again, the parties were permitted to file 
exceptions. Finally, a second oral argument on the whole case was 
held before the Commission en banc. | 


| 
It is on this solid procedural foundation that the Commission 
rendered its final Decision awarding the grant to WKBW-TV. The 


Decision carefully and thoroughly evaluates the evidence of record; 
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makes well-reasoned and completely warranted basic and ultimate 
findings of fact based on substantial evidence of record; and, upon such 
findings, draws eminently fair, reasonable and logical conclusions of 
law. It is this very model of administrative due process which appellant 
now challenges. 


In doing so, Wyszatycki contends that by permitting WKBW-TV 
to amend its application, the Commission in some way deprived him of 
a full and fair hearing.(App. Br. 20-24). Although it is difficult to 
determine precisely what his point is, he appears to be objecting to the 
fact that he was required to go through additional hearings. 13 What 
Wyszatycki conveniently ignores, however, is the fact that it was he 
who asked the Commission to take official notice of events transpiring 
after the record was closed, knowing full well that such matters could 
only be considered in further hearings. Since it was Wyszatycki who 
raised the issue of WKBW-TV's finances, he is hardly in any position 
to complain about the Commission's giving his unfounded allegations a 
full airing in further hearings. Similarly, it was Wyszatycki who asked 
the Commission, after the record was closed, to add engineering 
coverage issues. Now he complains that this necessitated further hear- 
ings. - The Commission did no more than wisely and equitably exer- 
cise its discretion to assure both a complete record and fairness to all 


applicants before it. 


= Thus, appellant argues that he "was forced to go through three de novo hear- 

ings on the same subject..." (App. Br. 22). This statement is patently false. 
The short further hearing on the financial amendment was not a de novo hearing 
but limited solely to a showing by WKBW-TV that the bank loan proposed in its 
original application was still available. The further hearings on the coverage 
issues were limited to engineering matters not previously presented and only so 
much of WKBW-TV's finances as were affected by the changes in its engineering 
proposal. 


if Wyszatycki quarrels with the fact that, after the Examiner denied WKBW- 


TV's engineering amendments and hearings were held on the old proposal, the 
Commission reversed the Examiner and hearings were then held on WKBW-TV'sS 
new coverage proposal. Wyszatycki is thus challenging the Commission's author- 
ity to overrule its Examiners on the question of allowance of amendments. 
Wyszatycki would have the Commission powerless to overrule its (Continued) 
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Actually, there would have been a denial of due process had the 
Commission adopted the procedures urged upon it by the appellant. 
For what appellant proposed was clearly contrary to both the express 
provision of the Administrative Procedure Act and the many decisions 
of both this and other Courts, spelling out the essence of due process 
in administrative hearings. : 


First, inhis request for official notice, appellant proposed that 


the Commission dip into its confidential files, extract therefrom secret 
information with which to decide this case, and to do so without ever 
affording WKBW-TV an opportunity to be heard on the very matter in 
controversy. By suggesting use of the "official notice" technique 
instead of requesting a further hearing, appellant sought to achieve a 
one-sided record and thus deprive WKBW-TV of any opportunity to 
offer rebuttal evidence. It is clear that for the Commission to have 
followed the "official notice" course suggested by the appellant would 
have constituted a gross denial of due process and a patent violation of 
the provisions of Administrative Procedure Act. Interstate Commerce 


Commission v. Louisville and Nashville Railroad Company, 227 U. S. 
88 (1913), United States v. Baltimore and O. S. W. R. R., 226 U. S. 14 


(1912), Ohio Bell Telephone Company v. Public Utilities Commission, 
301 U. S. 292 (1936). See also Sec. 7(d) of the Administrative Proce- 


dure Act which provides: | 


"Where any agency decision rests on official ! 
notice of a material fact not appearing in evi- 
dence in the record, any party shall on timely 
request be afforded an opportunity to show the 


contrary." 


| 

14 (Continued) | 
Examiners in all cases where the hearings have already been held, even though 
in the Commission's judgment, the Examiner had erred. This would make a 
nullity of Section 1.47 of the Commission's Rules (47 C. F.R. Sec. 1.47), which 
provides for review of adverse rulings by Examiners. The Rule could be frus- 
trated, under Wyszatycki's logic, merely by completing the hearings before the 
Commission had an opportunity to act on the request for review. | 
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Fortunately, the Commission refused to adopt the procedure urged 
upon it by appellant, recognizing that to do so would have resulted ina 
denial of due process. Instead, it did the only logical and practical 
thing it could do under the circumstances; it reopened the record and 
remanded the case so that the actual facts on the current availability of 
the bank loan could be developed ina hearing. This was consistent with 


the highest concept of due process. 


Wyszatycki's argument concerning the Commission's second order 
of remand and its effect upon due process is grounded on a similarly 
false concept as to the nature of comparative hearings. Apparently. ap- 
pellant views such hearings as some grand game of tactics or strategy, 
in which the grant goes to the best tactician rather than the applicant, 
who in the Commission's judgment, proposes the operation best calcu- 
lated to serve the public interest. As this Court said in Sacramento 
Broadcasters, Inc. v. Federal Communications Commission, 98 U.S. 
App. D.C. 394, 236 F. 2d 689 (1956): 

*For Commission processes are in the public 
interest and are not contests of wits, with advan- 
tages to be taken of an unwitting lapse." 

In this case the parties went to hearing with the full knowledge, 
including a specific ruling by the Commission, that their engineering 
coverage proposals would not be part of the comparative consideration. 
Subsequent events, including a change in the law, brought about a com- 
pletely new and unanticipated change in the ground rules. If the Com- 
mission had refused to permit modification of the respective proposals 
to meet these unanticipated changes, then the hearing, indeed, would 
have become a game of tactics and strategy. The fortuitous circum- 
stance that one applicant chose a particular engineering proposal which 
later turned out to be important in the comparative process, might have 
resulted in giving it an uncalled for advantage. Surely, had the Com- 


mission made its choice upon such accidental circumstances, there 
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would have been a denial of due process. The Commission had the right, 
and properly exercised that right, to allow amendments which would 


prevent such accidental miscarriages of justice. | 


In any event, the adoption of Wyszatycki's position on amendments 
would hamper the Commission's administrative processes in a most 
important area. There can be no question but that the Commission has 
the inherent authority — indeed in some cases the duty — to order the 
taking of additional testimony in any case. where it is deemed neces- 
sary. Fleming v. Federal Communications Commission, 96 U.S. App. 
D.C. 223, 225 F. 2d 523 (1955); The Enterprise Co. v. Federal Com- 
munications Commission, 97 U.S. App. D.C. 374, 231 F. 2d 708 (1956); 
W. S. Butterfield Theatres, Inc. v. Federal Communications Commis- 
sion, 99 U.S, App. D.C. 71, 237 F. 2d 522 (1956); McClatchy Broad- 

casting Co. v. Federal Communications Commission, 99 U. .S. App. D.C. 
195, 239 F. 2d 19 (1956). | 


Furthermore, where the record has been reopened, the Commis- 
sion has the authority to permit applicants to amend their applications 
where "good cause" exists for such amendments. It would make little 
sense to afford the Commission wide latitude in reopening the record 





after Initial Decisions, but arbitrarily to restrict its authority to grant 
amendments in such cases upon a satisfactory showing of "good cause". 
Clearly, it should be within the Commission's discretion to determine 
in each instance when amendments should or should not be allowed. 


In summary, not only has there not been a denial of due process 
herein but the Commission's entire handling of this case reveals a 
zealous regard on its part to afford a full and fair nee to all of the 
applicants. 
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. THE COMMISSION PROPERLY MADE ADVERSE 
FINDINGS AND CONCLUSIONS AS TO APPELLANT'S 
UNRELIABILITY ON THE BASIS OF WYSZATYCKI'S 
DERELICTIONS BEFORE THE COMMISSION AND 
OTHER GOVERNMENTAL AGENCIES. 


Appellant's last point is a belated and half-hearted attempt to 
challenge the Commission's completely warranted findings and con- 
clusions dealing with Wyszatycki's lack of reliability. The procedures ” 
followed by the Commission in this regard comply fully with the re- + 
quirements of the Administrative Procedure Act, Sec. 7, 8(b), 60 Stat. 
241 (1946), 5 U.S.C. Sec. 1006, 1007(b), as spelled out in the Johnson 
case. (Johnson Broadcasting Co. v. Federal Communications Commis- 
sion, 85 U.S. App. D.C. 40, 175 F. 2d 351 (1949).. See North Central 
Airlines, Inc. v. Civil Aeronautics Board, U.S. App. D.C., Case No. 
14,261, decided January 29, 1959.) » 


It should be emphasized that the reliability of a prospective 
broadcaster manifestly is a very important consideration, perhaps the 
single most significant factor in the comparative process. As the Com- 
mission explained in its Decision: 


"In determining the reliability of an applicant, the 
Commission must consider his record before this 
and other regulatory agencies. Aside from fraud 
upon or deliberate falsehoods to such agencies 
which would go to the character qualifications of 
such applicant, we must weigh matters such as 
compliance with the rules of the regulatory body 
and candor in making reports required by the 
agency, for those matters are indicative of an 
applicant's ability and willingness to operate an 
enterprise in the public interest. Failure to ob- = 
serve such rules or to properly submit such re- 
ports, although such conduct may not have hereto- 
fore resulted in actual harm to the public interest, 
is indicative of a reluctance to comply with the 
requirements of agencies having a statutory duty 
to regulate his business activities, and cast 
doubt on the future reliability of such applicant 
in this regard." (R. 4486). 
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Appellant's unsupported assertion that "In all of the instances 
noted by the Commission, no ultimate finding is in fact made" is 
patently erroneous, as a reading of the Decision will quickly reveal. 
The Commission's Decision complies fully with the requirements 
spelled out in the Johnson case. Thus, the Decision makes careful, 
deliberate and thorough basic findings, contains ultimate findings, and 
it draws the proper conclusions concerning Wyszatycki's compliance 
with the Commission's own regulations as well as those of other 
agencies. (R. 4438-4439, 4486, 4492-3). To illustrate, from the facts 


in evidence, the Commission found, inter alia: 


| 
(1) that in 1948 and 1950, the Commission had issued citations 
against Wyszatycki for violations of its Rules. (R. 4438-4439); 


(2) that his original application to the Commission for AM station 
WWOL contained inaccurate statements as to his background and 
education. (R. 4439); 


(3) that during 1951-53, in seeking a waiver of FCC rules gov- 


erning his FM operation, Wyszatycki had pleaded financial hard- 
ship and had submitted income statements which were at variance 
with financial statements submitted by him in the ‘course of this 
hearing. (R. 4439); | 


(4) that his 1954 application for renewal of license of Station 
WWOL contained an exhibit purporting to list the public service 
programs and announcements broadcast by the station during 

that year and that this listing was admittedly erroneous, Since it 
was copied verbatim from one submitted three years earlier in 
connection with the 1951 renewal of license application. (R. 4450); 


(5) that in 1948, the New York State Liquor Authority had can- 
celled Wyszatycki's liquor license because of false statements 
of material facts and other violations of state laws and regula- 
tions. (R. 4437). 
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Upon these findings of fact, the Commission reached the completely « 
justified ultimate finding that Wyszatycki "has been derelict in his 

compliance with the regulations of this and other agencies." (R. 4485). ; 

Nor can there be any question that the Commission was fully « 


warranted in drawing the conclusion, on the basis of the foregoing 
findings and ultimate findings, that Wyszatycki's reliability and "'atti- 
tude toward assumption of the duties and obligations going with the ‘i 
privileges granted" were questionable and that, accordingly, he "must 
suffer when compared to the other applicants in this proceeding, who 
have not been shown to be guilty of such practices." (R. 4485). Con- . 
sequently, in comparing the applicants to determine which would best 
serve the public interest, the Commission, among several other com- 
parative factors, correctly concluded with respect to Wyszatycki: 
"Another adverse consideration is the question of 

reliability as it is affected by the record evidence 

of past failures to comply with the laws and rules 

of this and other regulatory agencies." (R. 4491). 

The Commission did not disqualify Wyszatycki on the basis of 

his many violations before the Commission and other agencies of gov- 
ernment, but merely considered them as one adverse factor in the 
overall comparative process. The fact that appellant considers this 
miid treatment a ''serious penalization" for his many violations is yet 
another indication of his lack of understanding of the need for regulatory 


authority. a 


as Appellant's contention (App. Br. 25) that the Commission's Decision is 
somehow defective because it is couched in terms of raising a question with 
respect to Wyszatycki's reliability is hardly worthy of comment. Suffice it to 
note that appellant has quoted from the Decision out of context. The Commis- 
sion's statement in full, is as follows: 

"While none of the foregoing violations are sufficiently serious as to dis- 
qualify Mr. Wyszatycki as a licensee, they do raise a question as to his 
reliability and attitude toward assumption of the duties and obligations 
going with the privileges granted and his application must suffer when com- 
pared to the other applicants in his proceeding, who have not been shown 
to be guilty of such practice." (R. 4485). 
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| 
The foregoing completely proper findings of fact and conclusions 


of law are grounded on substantial evidence of record which amply 
demonstrates Wyszatycki's frequent derelictions and contemptuous 
disregard for regulatory requirements, both with respect to the Federal 
Communications Commission and other governmental bodies, federal 
and state. Indeed, on the basis of the evidence of record, the Commis- 
sion would have been more than justified in disqualifying Wyszatycki 
instead of merely considering his frequent and habitual shortcomings 

as an adverse factor in the comparative consideration. See, e.g., 
Federal Communications Commission v. Broadcasting Service Organi- 
zation, Inc., 337 U. S. 901, 69 S. Ct. 1047 (1949), reversing 84 U.S. App. 


Pashenccmbete ca MBbenstods 
D.C. 152, 171 F. 2d 1007; Federal Communications Commission v. 


WOKO, Incorporated, 329 U. S, 223, 67 S. Ct. 213 (1946). 16 


Wyszatycki's bald and unsupported allegations that the Commis- 
sion's findings and conclusions are based on evidence that is "flimsy 
and not sufficient to support the Commission's conclusion of unreliability” 
(App. Br. 25)are simply not borne out by the record. Evena cursory 
perusal of the transcript and exhibits reflects the many pages of testi- 
mony devoted to Wyszatycki's derelictions and extensive evidence ad- 


duced on this factor.” There is thus no question whatsoever that the 
| 
16 For a recent case in which the Commission based an outright denial of an 


application on somewhat similar derelictions, see Walter T. Gaines, 17 RR. 
sons (1958). 


” See, e.g., violation of Federal Wage-Hour Law (Tr. 2897); sanesitation of 
ieee New York State liquor license (Tr. 2967-9); NLRB complaint of 
Wyszatycki's refusal to bargain (Tr. 6194-5); NLRB suit to enforce its order 
(Tr. 2898-2900, 6201); Wyszatycki's failure to disclose to FCC that! he held 
liquor license (R. 1586-1589, 2266-2272; Tr. 2997, 3001, 3066, 4986-7, 5070- 
1, 5075); false statements to FCC with respect to Wyszatycki's residence (R. 
2266-2272, Tr. 2712-16, 2718); false statements to FCC regarding Wyszatycki's 
education (R. 1079, 2266-2272; Tr. 2701, 2726, 3016); false statements to FCC 
on Wyszatycki's finances (Tr. 5041, 5045-6, 5083-4, 5086, 5087); obtaining a 
license renewal upon a false program exhibit (Tr. 2424, 2699, 2919-26, 3019- 
20, 3035); Wyszatycki's evasive and contradictory testimony on WWOL's past 
programming (Tr. 2919, 2923, 3069-70, 3073-74, 6098-6100); inconsistent 
testimony on Wyszatycki's familiarity with the operation of WWOL, ‘his AM 
station (Tr. 2695-6, 2723, 2736); Wyszatycki's evasive tes ‘imony on his per- 
sonal and station finances (Tr. 4969-70, 4989-90, 4999-50v3, 5005, 5006-8, 
5036, 5039, 5063, 5064-6, 5078-9). 


i 
| 
| 
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record contains substantial evidence in support of the Commission's 


findings and conclusions. 


Appellant implies that in considering his many derelictions, be- 
fore this Commission and other governmental bodies, the Commission 
considered only the evidence unfavorable to Wyszatycki and ignored 
evidence favorable to him. Reference to the Commission's Decision 
(R. 4436-4439), shows clearly that this is far from the case. The Com- 
mission's Decision makes a careful, well-reasoned and thorough 
evaluation of all the evidence, both favorable and unfavorable to 
Wyszatycki. Indeed, if anything, the Commission goes too far in accept- 
ing Wyszatycki's explanations for a number of his violations. For 
example, the record shows that in 1953, a suit in equity was instituted 
against Wyszatycki by the Secretary of Labor for violation of the Fed- 
eral Wage-Hour Law and that the case was disposed of upon a stipula- 
tion under which the defendant Wyszatycki had agreed to keep records 
as required by law. (R. 4438). The Commission found "no evidence of 
a wilful violation prior to the settlement." (R. 4437). With respect to 
an attempt to impeach Wyszatycki's testimony to the effect that the only 
labor trouble which he suffered as licensee of WWOL concerned the 
question of a union shop, the Commission found that "under the circum- 
stances, we do not regard Mr. Wyszatycki's testimony as having been 
impaired," despite extensive testimony by a union official of many 
other labor problems. (R. 4437-4438). Similarly, the Commission 
found with respect to citations received by appellant for violations of 
the Commission's Rules, that "The Licensee promised correction and 
future compliance in response to both citations" and that ''There was 
no contention that such compliance was not given". (R. 4438). With 
respect to the testimony of Mr. Saj, appellant's former chief engineer 
and a hostile witness, the Commission stated that "in the main, Mr. 
Saj's testimony is uncorroborated, and most of it is denied by Mr. 
Wyszatycki"; that 'Mr. Saj displayed considerable animosity and bias 
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against Mr. Wyszatycki and the two parted in an atmosphere of highly 
strained relations"; and that ''This leads us to exercise great caution 
in accepting his testimony."2° (R. 4439). Thus, the Commission 
clearly weighed all the evidence, both favorable and unfavorable to 
Wyszatycki, and considered such evidence in reaching its conclusions 
with respect to appellant's unreliability. i 


Wyszatycki quarrels with the fact that in one or two minor in- 
stances, the Commission and Examiner drew different inferences from 
the testimony. (App. Br. 24). However, the Examiner in such instances 
clearly did not purport to base his conclusions on his observation of 
the demeanor of the witness. (R. 2916-2920). a? 
was based on what the evidence disclosed, i.e., a "derivative inference" 


Rather, his: judgment 


based on the contents of the testimony. American Tobacco Co. v. The 
Katingo Hadjipatera, 194 F. 2d 449 (2d Cir. 1952); National Labor 
Relations Board v. Dinion Coil Co., 201 F. 2d 484 (2d Cir. 1952). An 
administrative agency may substitute its own derivative inferences for 
| 

those of its Examiner where, as here, such inferences rest on the 
significance of the recorded testimony as accepted by the Examiner. 
Federal Communications Commission v. Allentown Broadcasting Corpo- 
ration, 349 U. S. 358, 75 S. Ct. 855 (1955). Certainly the Commission 
is no less competent than its Examiner to reach conclusions respecting 
Wyszatycki's character qualifications on the basis of the evidence. 
i 
| 

18 Appellant's contention that he is unable to tell whether or not the Commis- 
sion weighed his evidence (App. Br. 25) is patently without merit. This con- 
tention completely disregards the extensive treatment of the evidence by the 
Commission. (R. 4438-4441, 4486). It also ignores the fact that the Commis- 
sion, in an appendix to its Decision, expressly ruled on the individual exceptions 
to the Initial Decision filed by Wyszatycki. (R. 4493-4494). 

19 For example, the Examiner stated: ! 
"Nevertheless (Wyszatycki's) failure to recall on the witness stand that there 
had been F. C. C. citations against WWOL, his difficulties with the New 
York Liquor Board and his apparent indifference to maintenance at WWOL 


do not suggest a thorough attentiveness to legal and administrative require- 
ments even though they do not mark him as deficient in character" (R. 2920). 
| 
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The Commission stated in its Decision that a past broadcast rec- 
ord is a tangible and actual demonstration of an applicant's reliability, 
and while it is no absolute guarantee of future conduct, it: 

'*. . . represents as persuasive evidence as can be 

marshalled by an applicant. A past broadcast rec- 

ord in the community is regarded as the best indi- 

cation of the applicant's awareness of and responsive- 

ness to local programming needs and interests and 

of the reliability which may be placed in him to 

effectuate his proposals." (R. 4481). 
In this connection, the Commission concluded, in the light of the past 
record of all the applicants, that WKBW-TV's record "is to be preferred 
to the local records of either of the other applicants." (R. 4484). This 
assurance that WKBW-TV will honor its commitments to the Commis- 
sion and carry out its proposals is in sharp contrast to Wyszatycki's 
shabby past record and utter absence of any sense of responsibility or 


obligation as a broadcast licensee. 


In summary, the Commission drew wholly proper conclusions of 
law with respect to Wyszatycki's unreliability; these conclusions were 
based, in turn, on wholly proper basic findings and ultimate findings of 
fact; and the findings of fact were, in turn, based on substantial evi- 
dence of record. Therefore, the requirements of the Johnson case, 
supra, have been fully met and there is no reason why the Commission's 
findings and conclusions concerning Wyszatycki's lack of reliability 
should be disturbed. 
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CONCLUSION 


For the foregoing reasons, it is submitted that the Commission's 


Decision herein should be affirmed. 
Respectfully submitted, ! 


JACK P. BLUME | 


1001 Connecticut Avenue, N. W. 
Washington 6, D. C. | 


Attorney for Intervenor 
WKBW-TV, INC. | 


| 


March 9, 1959 
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APPENDIX 


STATUTES, REGULATIONS AND RULES INVOLVED 


Communications Act of 1934, as amended, 66 Stat. 715, 


47 U.S.C. Sec. 309(b) 


(b) If upon examination of any such application the Commission is 





unable to make the finding specified in subsection (a), it shall forthwith 
notify the applicant and other known parties in interest of the grounds 
and reasons for its inability to make such finding. Such notice, /which 
shall precede formal designation for a hearing, shall advise the appli- 
cant and all other known parties in interest of all objections made to the 
application as well as the source and nature of such objections. Follow- 


| 
ing such notice, the applicant shall be given an opportunity to reply. If 


the Commission, after considering such reply, shall be unable to make 
the finding specified in subsection (a), it shall formally designate the 
application for hearing on the grounds or reasons then obtaining and 
shall notify the applicant and all other known parties in interest of such 
action and the grounds and reasons therefor, specifying with particu- 
larity the matters and things in issue but not including issues or re- 
quirements phrased generally. The parties in interest, if any, who are 
not notified by the Commission of its action with respect to a particular 
application may acquire the status of a party to the proceeding thereon 
by filing a petition for intervention showing the basis for their interest 
at any time not less than ten days prior to the date of hearing. Any 
hearing subsequently held upon such application shall be a full hearing 
in which the applicant and all other parties in interest shall be permitted 
to participate but in which both the burden of proceeding with the intro- 
duction of evidence upon any issueS specified by the Commission, as well 
as the burden of proof upon all such issues, shall be upon the applicant. 
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The relevant parts of the Administrative Procedure Act of 1946, 

60 Stat. 243, 5 U.S.C. 1001, et seq., are: 

Sec. 7. In hearings which 8 8 4 or 5 require to be conducted 
pursuant to this section. - (c) Evidence. - Except as statutes other- 
wise provide, the proponent of a rule or order shall have the burden of 


proof. Any oral or documentary evidence may be received, but every 


agency shall as a matter of policy provide for the exclusion of irrelevant, 


immaterial, or unduly repetitious evidence and no sanction shall be im- 
posed or rule or order be issued except upon consideration of the whole 
record or such portions thereof as may be cited by any party and as 
supported by and in accordance with the reliable, probative and sub- 
stantial evidence. Every party shall have the right to present his case 
or defense by oral or documentary evidence, to submit rebuttal evi- 
dence, and to conduct such cross-examination as may be required for 

a full and true disclosure of the facts. In rule making or determining 
claims for money or benefits or applications for initial licenses any 
agency may, where the interest of any party will not be prejudiced 
thereby, adopt procedures for the submission of all or part of the evi- 


dence in written form. 


Sec. 8(b). In cases in which a hearing is required to be conducted 
in conformity with section 7-(b) Submittals and Decisions-Prior to each 
recommended, initial, or tentative decision, or decision upon agency 
review of the decision of subordinate officers the parties shall be 
afforded a reasonable opportunity to submit for the consideration of the 
officers participating in such decisions (1) proposed findings and con- 
clusions, or (2) exceptions to the decisions or recommended decisions 
of subordinate officers or to tentative agency decisions, and (3) sup- 
porting reasons for such exceptions or proposed findings or conclu- 
sions. The record shall show the ruling upon each such finding, con- 
clusion, or exception presented. All decisions (including initial, 


recommended, or tentative decisions) shall become a part of the record 


f 
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and include a statement of (1) findings and conclusions, as well as the 


reasons or basis therefor, upon all material issues of fact, law, or 
discretion presented on the record; and (2) the appropriate rule, order, 
sanction, relief, or denial thereof. ! 
| 

Federal Communications Commission Rule, Section 1. $65(a), 

47 F.C_R. Sec. 1.365(a). 

(a) Any application may be amended as a matter of right prior to 
the designation of such application for hearing merely by filing the 
appropriate number of copies of the amendment in question duly exe- 
cuted. Requests to amend an application after it has been designated 
for hearing will be considered only upon written petition properly served 
upon the parties of record, and will be granted only for good cause 
shown. Such a petition which requests either a change in frequency or 
power must be accompanied by the affidavit of a person with knowledge 
of facts as to whether or not consideration has been promised to or 
received by petitioner, directly or indirectly, in connection with the 
filing of such petition for amendment. If such consideration has been 
promised or received, the affidavit shall set forth in detail all the 
relevant facts. A petition to amend an application will not be accepted 
(other than an amendment which is merely corrective in nature such as 
the removal of a named person because of death) if it is filed after 
public notice has been given of the issuance of a proposed decision with 
respect to such application, or of a recommended or an Initial Decision, 
as the case may be, where no proposed decision is to be issued. 


i 
| 
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Appeal from Decisions and Orders of the! 
Federal Communications Commission | 


REPLY BRIEF FOR APPELLANT 


Preliminary Statement 





This reply brief is intended to respond to contentions 





advanced in the briefs of appellee and intervenor. While no attempt 
will be made to discuss every argument advanced by the Commission 
and the intervenor, any points advanced by the other parties, not 
specifically discussed herein, are not intended to be thereby conceded. 


1. THE COMMISSION IMPROPERLY IGNORED 
ITS OWN PRECEDENTS IN ALLOWING | 


WKBW-TV TO AMEND ITS APPLICATION 


It should be noted at the outset, that appellee, in its 
brief, appears to be in complete agreement with appellant as to the 


fact that Section 1. 365 (a) of the Commission's Rules “precludes an 


| 
| 
| 
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applicant from amending his application once an initial decision is 
rendered. ..” Brief for Appellee, p. 24; Id. at 28. Both appellee 
and intervenor, however, continuously stress the point that the rule 
was never intended to limit the Commission in its duty to see thata 
full and complete record exists before deciding a case. This emphasis 
is misleading as well as misplaced. 

No challenge is or has been made to the Commission's 
power to remand or reopen a case for the purpose of taking further 
testimony on existing issues, or for the purpose of adding issues, 
Appellant's crucial contention is simply that parties to a comparative 
hearing cannot amend basic sections of their applications and proposals 
after the issuance of an Initial Decision. The Rule prohibiting such 
amendments (Section 1. 365(a) ) in no way restricts the fact finding 
processes of the Commission, as it in no way limits the Commission's 


power either to remand or reopen a case, 


In further support of their position, appellee and intervenor 


emphasize the existence of precedent for the Commission's actions and 
reiterate the legalism that an agency's interpretation of its own rules is 
entitled to great weight. Taking these two points seriatim, it is clear 
that no continuing precedent existed and that the legalism only follows 
where such precedent does in fact exist. 
Both appellee and intervenor cite and rely on Television 

City, Inc., 14 RR 466a (1956), as a precedent for the Commission's 
allowance of amendments after an Initial Decision. However, any kind 
of careful reading of the two Television City decisions applicable herein, 
14 RR 462h; 14 RR 466a, discloses, not only that the decision relied on 
constitutes no precedent, but that the decision favors and supports the 
position advanced by appellant. 

_In the first relevant Television City decision, a motion 
to amend an application to reflect changes caused by the death of one of 


the applicant's principals was denied because of the bar of Section 1. 365(a). 


The language of the Commission on the history and meaning of Section 
1, 365(a) is extremely enlightening, and is here set out in pertinent part 
(14 RR 462h, 464): 


| “Paragraph (a) of such rule provides in essence 
that an application may be amended as a matter 
of right prior to designation of such application 
- for hearing; that thereafter requests to amend 





v 





will be granted only for good cause shown; 
and that no petition to amend an application | 
will be accepted if filed, inter alia, after 
the issuance of an Initial Decision, The oniy| 
exception relative to the proscription of 
acceptance of petitions to amend after issuance 

of an Initial Decision is that relative toan 
amendment ‘which is merely corrective in — 
nature such as the removal of a named person 
because of death.’ The amendment here sought 
by Television City goes not only to the correction 
of the record to reflect the death, but also to the 
changes which the applicant would make in its 
proposals as a result of the death. An amend- 
ment for this purpose is clearly prohibited by 

the Rule, The change sought is not a corrective 
change; it is a change of substance. The rul 

one of some years standing. It is grounded on 
the need for ultimate disposition of administrative 
proceedings, lest changing events prevent orderly 
and reasonably prompt conclusion of adjudicatory 


proceedings. Implicit in the rule is the recognition 
that public interest considerations require a deter- 
mi f the i i Ived 1 ; di 


ination of the issues involved in such a procee ing 
notwithstanding that changes may occur in individua 
a icants through circumstances within or beyon 
their control on ane basis of which amendment of 
application 18 sought after an Initial Decision is 
issued. 1s 1s well instanced here. e death 
ofa Television City principal which has occurred 
may involve changes with respect to that applicant - 
a conclusion which we do not now make in light of the 
fact that the Initial Decision is not as yet before us on 
appeal by way of appropriate pleadings filed and oral 
argument held. However, this element is outweighed 
by the public interest considerations involved in terminat- 
ing at an appropriate hearing stage the introduction of new 
and substantive proposals which would require return of 
the proceedings to examiners for this purpose. This is 
not a case in which basic evidentiary error is alleged 
with respect to the Examiner's conduct of the hearing; 
it is a case presenting bnly the problem of renewing a 
hearing, against the plain language and meaning of our 
Rules, in order that new and different proposals of a 
substantive nature may be made on the record, subject 
to the inquiry of other parties to the proceeding, as the 
outgrowth of altered circumstances caused by the passage 
of time since this hearing began. Were we to permit an 
amendment such as is proposed, we would be hard pressed 
to deny further amendments requested by any party ata 
further stage of this proceeding due to new circumstances 
which arise with the further passage of time, As was 
pointed out by Justice Jackson, in I.C.C. v.: Jersey City, 
322 U. S. 503 (1943), administrative consideration of 
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evidence, particularly where the evidence is 

taken an Examiner and an Initia c1810n od. 

prepared, always creates a ger between the 

time the record 1s closed an e time the 
‘Zdministrative decision is promulgated. This : 

1s especially true e issues are difficult, 

the evidence detailed and intricate, and the con- 

sideration of the case deliberate and careful. it 
If remand and rehearing were ordered each time 
some new circumstance arises with one of the 
parties or some new facts discovered, there ‘ 
' would be little hope that the administrative | 
- processes of the Commission in the performance 

of its quasi-judicial functions could ever be con- v 

summated, or that the services to be brought to | 
_ the public through its functions would ever be 
realized. While we do not hold that §1. 365 of 

our Rules may not be waived if the public interest 

or the parties’ rights to a fair hearing so demand, 

we must exercise our discretion in each case on 

its own merits.’” (Emphasis added. ) 


The Television City decision relied on by both appellee and 
intervenor, 14 RR 466, while overruling the decision as to allowance of 
the amendment, in no way disturbs the Commission’s prior explanation » 
of the force, effect, or meaning of Section 1. 365(a). In the second 
relevant Television City decision, the Commission did not allow the 
amendment in disregard of the Rule -- it expressly waived the Rule 
and removed the bar. The then Chairman of the Commission dissented . 
because he felt that the reasons were not grave enough to waive the Rule, »¥ 
and stated, as to the prohibitive section of the Rule, that “Somewhere the 
Commission must be able to draw a final line on rehearing of facts which 
prompt amendments to applicants’cases after initial decisions come down; * 
it has drawn a line in its Rules §1. 365(a).” 

Appellee’s assertion that appellant was clearly on notice that 
its own reading of the rule was “at variance” with other Commission 
decisions, (Appellee’s brief, p. 20), and its reliance on Television City ~ 
to support that assertion, is, in light of the Television City decision itself, * 
manifestly and patently erroneous. If Television City stands for anything, 
it stands for the proposition that Section 1. 365(a) of the Rules bars amend- 
ments after the issuance of an Initial Decision unless Section 1. 365(a) is 
waived. The fact remains that Section 1. 365(a) was not waived in the 


instant proceeding and the Commission's waiver power under Section 1.15, 


» 


formerly Section 1,701, 47 C. F.R. Sec, 1.701, was never invoked or exerc 





I 
| 
| 


equally 


Other cases cited by appellee and intervenor are 
inapplicable. Telanserphone, Inc., 9 RR 370 (1953), involved an 
obvious error in the application and amendment was allowed only to 


“correct” the error. Robert Hecksher, 7 RR 690 (1951), did not even 


involve a comparative hearing. ! 

Because of the Television City decisions, supra, and because, 
inter alia, of the Commission's decisions in Airwaves, Inc, » ORR 852 
(1951), (cited in appellant’s brief as being strong support for his con- 
tentions), it can hardly be said that the Commission's decisions in the 
instant proceeding follow a long line of similar interpretive rulings. 
Realistically, the Commission's decisions herein represent nothing 
more than ad hoc determinations, made without regard to any precedent 


and in disregard of its own rules. See Skidmore v. Swift & Co., 323 


U. S. 134, 65 S..Ct. 161 (1944). ! 


IL WKBW-TV’S AMENDMENTS WERE CURATIVE 
IN NATURE AND PREJUDICIAL TO APPELLANT 


The basic purposes behind Section 1. 365(a) are twofold, (a) 
to insure some degree of finality, and (b) to prevent prejudice to other 
parties through the curative process of amendment. See cases discussing 


| 
Section 1, 365(a) in appellant's brief. That this proceeding is now in its 


fifth year is ample attestation to the general lack of finality. That the 
amendments allowed in contravention of the Rule added to the extension 
of the proceeding, goes without saying. The “prevention of prejudice” 


purpose is, ably stated by appellee, in its brief (p. 19): | 
“The rule provides that applications may be 
amended as a matter of right prior to their 
designation for hearing; that until an initial 
decision is rendered amendments may be made 
for good cause; and that thereafter none but those 
corrective in nature are allowed. This last pro- 
hibition represents a limitation essential to the 
rights of other parties and to the expedit tious 
conduct of adjudicatory proceedings since it 
prevents a party from removing defects disclosed 
by the hearing and cited as a ground for denying 
the application.” (Emphasis added. ) 


Appellant fully concurs with all but the last part of this statement. 


Throughout appellee's and intervenor's briefs, emphasis ‘is put on the fact 
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that the defects must be disclosed by the “hearing.” See Brief for ; 
Tatervenor, p.'28. The Rule was also, if not primarily, designed to 4 
prevent defects in applications from being cured after a designated a 
point in time, viz., the issuance of an Initial Decision. The applica- ‘ 
tion of the rule to applications is unquestionable. See the Television < 
City decision, supra, and Airwaves, Inc., supra. uy That intervenor’s “ 
amendments, and especially the “coverage”"amendments were designed ‘ 
to cure a defect in its application is manifest from the very fact of F 
amendment. All of intervenor’s arguments to the contrary are tenuous + 


and irrational; especially when viewed in light of the fact that the amend-  ¥ 
ment was only sought when WKBW-TV realized that its proposal would be 
put to the proof on a comparative basis. 

The Hearing Examiner, in denying leave to WKBW-TV toamend * 
its coverage proposal, found that appellant would be prejudiced because 
the amendment related to a comparative matter (R. 3158). Intervenor’s 
successful attempt to equalize the coverage proposals of all of the applicants 
did more than deprive appellant of the comparative superiority of its pro- 
posal; it effectively nullified coverage as a comparative issue, as the avowe 
purpose of the amendment was equalization. “WKBW. .. sought to amend 
the technical phases of its application making it more comparable in this 
respect to its competitors.” See Brief for Appellee, p. 31. Appeliant 
was also prejudiced in having to go back to a hearing prepared to meeta 
proposal wholly different than the one set forth in the application. 3 


In light of the avowed purpose of the coverage amendment, the 





Commission's and intervenor’s many protestations reiating to fulfillment 
and execution of the spirit of Hall v. Federal Communications Commission, ™ 
99 U.S. App. D. C. 86, 237 F. 2d 567 (1956), are truly ludicrous. The 


very essence of the Hall case centers on the proposition that coverage is 


> 


important if not crucial, and that the Commission shouid not be so hasty 


1; 


—Itis extremely interesting to note the Commission's position 
in Enterprise’ Co., 17 RR 48, 55, 65 (1958), a decision which was passed 
on by this Court in Enterprise Co. v. Federal Communications Commission 
Case No. 14,474, January 29, 1959. e Commission he pages 55, 
that Section 1, 365(a) applied to amendments to applications and not to chang 
made after a grant. The Court's decision did not pass on this point. See 
discussion of the Enterprise case, post. 


e” 
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in presenting applicants with insurmountable bars to showing the extent 





of their coverage. By allowing WKBW's amendment, the spirit of Hall 
was crushed, for coverage was, in effect, taken out of the case asa 


1 


comparative issue. | 





IIL A REMAND FOR ADDITIONAL EVIDENCE AND A 
SUPPLEMENTAL INITIAL DECISION DOES NOT 
VACATE OR SUSPEND AN EXISTING INITIAL 
DECISION 


ei i a 


Both intervenor and appellee would have this Court believe 


that when a decision of a Hearing Examiner is remanded, al wholly new 
proceeding is instituted, and the Initial Decision is vacated. From this, 
it is supposed to follow that the Rule on amendment after the issuance 


of the Initial Decision becomes inapplicable. See Brief for Intervenor, 





p. 15. If the remand itself directed the Initial Decision to be vacated, 
then the proposition advanced would not be such a non se aivae, However, 
when the Commission remanded this case to the Examiner and permitted 
financial and coverage amendments, the Initial Decision stood unvacated 
and unreversed. How then can it be said that the Initial Decision was not 
really there and therefore the Rule did not apply? This kind of reasoning 
is truly specious and misleading. ! 


Intervenor and appellee also advance the spurious argument 





that the Rule did not apply because a comparison of the applicants’ 
coverage proposals was not in issue when the first Initial Decision was 
issued, The fallacy inherent in this argument lies in the fact that the 
failure to include coverage as a part of the comparative hearing was in 


issue from the inception of the proceeding. 2/ 

2/Some very important misstatements in Appellee's! brief need 
correction. On pages 29, 31, and 32 of Appellee’s brief, the impression 
is created that WKBW would have received notice (via Section 309 (b) of 
the Communications Act of 1934, 47 U.S.C. §309(b).) thaticoverage would 
be an issue had the Commission initially determined that the difference in 
engineering proposals warranted a hearing issue. From this it is reasoned 
(p. 31) that “it was entirely reasonable to grant WKBW the same opportunity 
to meet the new issue, via an amendment, that it would have had were the 
issue specified, as it normally would be, at the beginning of a hearing.” It is 
further stated, (p. 32) that “By law, an applicant is entitled to specific prior 
notice as to what the hearing issues wil! be.” 


These assertions are simply not true. The 309(b) (McFarland 
Letter) notice never specifies what the hearing issues will be. It only gives 
notice of deficiencies on non-comparative matters, never comparative issues. 
! 





., i 


IV. APPELLEE'S AND INTER VENOR'’S RELIANCE | 
ON ENTERPRISE CO. V, FEDERAL COMMUNICATIONS 4: 


COMMISSION, CASE NO. 14,474, JANUARY 29, 1959, 4 
1S MISPLACED 


4 


Both Appellee and Intervenor rely heavily on Enterprise Co. v. 
Federal Communications Commission, Case No. 14,474, January 29, 1959, 
as support for their arguments on Section 1. 365(a) of the Commission's 
Rules. The Enterprise case is wholly dissimilar and completely distinguish- 
able from the instant proceeding. ig 

The Enterprise case involved an agreement between a witning v 
applicant and an unsuccessful applicant, entered into after the Commission 
had made its grant. Another unsuccessful applicant argued, on appeal, 
that the agreement so changed the winning applicant that it was no longer 
the same company that had gone through hearings and won the grant. The 
argument was made, that because of Section 1.365(a) the winning applicant 
should be disqualified. The Court did not accept this argument. The Com- 
mission argued (familiarly) that Section 1, 365(a) of its Rules did not apply 
because the situation concerned a grantee, not an applicant. Implicit in 
the Commission’s argument (which it would here deny) is the recognition 
that if the grantee had been an applicant, Section 1. 365(a) would have barred 
the change. While the Court did not pass on this point, it is important to 


note that the Enterprise Hearing Examiner agreed with the principle inherent 
< 





The 309(b) notice only goes to defects that might require denial of the 
application per se, i.e., deficient legal or financial proposals. WKBW 
would not, therefore, have been given the opportunity to amend as a 
result of the statutory notice provisions, 


This error is particularly significant since, taken with the 
other gratuitous statements in the Appellee’s brief, it tends to give the 
court the totally erroneous impression that there were exculpatory 
circumstances favoring WKBW, when the opposite is true. WKBW had ie 
the same opportunity each of the applicants did to prepare its comparative 
proposal, including its programming, auxiliary studio proposal, and its ad 
coverage. It'did not amend prior to designation for hearing and no cause 
exists now that did not exist then for permitting such an amendment. Indeed 
since the only purpose of the WKBW amendment was precisely curative in 
nature, it could be received only at the prejudice of appellant. 


9 
in the Commission's argument, differeing only in his holding that the 
grantee remained an applicant subject to the Rule. Enterprise Co,, 17 


RR 48, 54 (1958). The Commission did not challenge this opinion per se, 





but rather held, as was argued on appeal, that permittee status made 
the rule inapplicable to applicants. ! 

If in fact any similarity exists between the Enterprise case and 
the instant proceeding, it lies in the key sentence of that decision, The 
Court stated (Slip opinion, p. 3): | 

“When we have directed a new comparison, ithe 
successful party may not use a post-grant change 
to strengthen its position. ” | 

In the instant proceeding, there was a strong change in the 
position of WKBW-TV caused by amendments after the Initial Decision 
had issued. WKBW-TV was allowed to amend away deficiencies in its 
coverage proposal, as set forth in its application, to the prejudice of 
the other applicants. What the Court actually said in the Enterprise 
case is completely in accord with appellant’s position. A party may 
not use a “post-grant change to strengthen its pesteion. al By analogy, 
if a party cannot make changes that strengthen its position after a grant, 
it should not be allowed that liberty after an Initial Decision. Indeed, 


this is exactly the raison d’ etre of Section 1. 365(a). 





V. APPELLANT'S DUE PROCESS RIGHTS WERE 
VIOLATED BY THE COMMISSION'S F AILURE 
TO FOLLOW ITS RULES 


“Steadfast adherence to strict procedura‘ safeguards 
is our main assurance that there will be equal justice under 


law.” Joint Anti-Fascist Refugee Committee v; McGrath, 
341 U.S. 123, I79 (1951) (concurring opinion). 


Appellee and intervenor completely misconceive the due process 
argument of appellant. Appellant does not contend that on) each of the 
several occasions that hearings were held, the hearings were not full 








3/ 


See footnote 1, supra. 








‘ 
« 


to meet each situation as it arose, Appellant does contend that due process z 
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hearings. Appellant does not contend that he was not given the opportunity 


encompasses more than being given a full hearing. Due process also means. 
that parties toa comparative hearing have the right to rely on the proposals . 
of their adversaries as fixed by the point in time, after which no changes ara 
permitted by the rules. This is essential toa fair hearing. Itis not due 4, 
process to have the opportunity in a full hearing, to meet proposals that “ 
are constantly being changed and which subject the parties to “infinite 
process.” . + 
When rules are designed with the express purpose of safeguarding, 
against unfair procedures, and when those rules are ignored to the pre- 
judice of the parties they were designed to protect, then due process has 
been denied. The Justice Department, in its brief to this Court after 4 
remand from the Supreme Court, Sangamon Valley Television Corp. v. 
United States, etal., Case No. 13992 (February, 1959), ably states a 
part of this proposition (brief, p. 9}: 


“We do urge that with respect to the participation 
of interested parties the Commission must proceed 
in strict conformity with the rules and procedural 
requirements which it has proclaimed. For as in 
Bridges v. Wixon, 326 U.S. 135, 153, the rules of 
the a omenissioe are ‘designed as safeguard against 
essentially unfair procedures.’ And, as this Court 
put it, ‘the Commission is bound by * * * /its/ 
standards, as well as are’ parties before it. Ameri- ¢ 


can Broadcasting Company v. Federal Communications 
Commission, supra, 175 2 2d at p. 443, In. 5. Accord- 
ingly, the flouting of those rules here requires that this 
proceeding be instituted afresh. ” 


Appellee, in its brief, keeps asserting the desire of the Com- 
mission to act upon a satisfactory evidentiary record. It also points to the 
fact that additional evidentiary hearings were called for at least in part at 
the instance of appellant, (Brief for Appellee, p. 16). This recitation lee 
conceives the nature of appellant’s grievances and is grossly misleading, Ag 
has been pointed out before, a complete evidentiary hearing could have been 
held on every instance of remand without permitting WKBW-TV to amend and 
by following the dictates of the Rule. That additional hearings were called 
for by appellant is not the point. The point is that the WKBW amendments 
{in violation of Section 1. 365(a) ) changed completely the nature of the hearin 


that were held. By twice allowing WKBW to amend its financial showing, fo 
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instance, the Commission destroyed all evidence and testimony on 
finances that had been a part of previous hearings on the financial issues, 
By allowing the coverage amendment, appellant was precluded from rely- 
ing on WKBW’'s coverage proposal as set forth in its application. Because 
of Section 1. 365(a), appellant had no idea that WKBW-TV would be allowed 
to change its coverage proposal so as to equalize the coverage of all the 
parties; especially since appellant had pointed out WKBW's deficient pro- 


posal at the inception of the proceeding. 


Thus, the hearings that were held were full hearings from every 


standpoint, It was the basis upon which the hearings were held that was 
unfair and prejudicial, and destructive of appellant's due process rights. 
VI. THE COMMISSION'S FINDING OF GOOD CAUSE 


WAS ARBITRARY, UNREASONA BLE, AND 
BASED ON A MISCONCEPTION OF THE LAW 





Even if appellant were to comede, arguendo, that good cause 
alone made permissible the WKBW amendments, it is impossible and 
unreasonable to find the presence of good cause in the instant proceeding, 
Appellant has not attempted (as Intervenor urges) to fit the! good cause con- 
cept into “precise, and rigid lines.” While recognizing that good cause is 
a flexible and somewhat amorphous concept, appellant insists that some 
justification other than “simple equity” to one of the parties must exist; 
especially when the finding causes hardship and prejudice to the other 
parties. Section 1. 365(a) clearly barred the amendments that were allowed 
here. If there must be good cause to render the bar inapplicable, the cause 
must be so extraordinary as to necessitate a waiver of the Rule. This follows 
from the Commission's voluntary choice to limit their dis¢retion by enacting 
the Rule in the first place because of due process concepts. While the Rule 
could have been waived, it was not, and no extraordinary cause existed for 
waiver. The bounds of Commission discretion in this, aswell as in other 
instances, are not limitless; and, in the instant proceeding, the Commission 
exceeded the bounds of reason. | 

The good cause found for WKBW's coverage amendment was based 
on “simple equity” because of circumstances supposedly created by Hall v, 
Federal Communications Commission, 99 U..S. App. D. ic. 86, 237 F. 2d 
567 (1956). The argument that Hall changed the law and took WKBW by sur- 
prise is plainly and simply wrong. As stated in appellant's brief, the only 
change engendered by Hall related to the type of evidence necessary to be 


introduced to overcome the errors inherent in the Commission's propagation 





| 
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curves. Coverage has always been an issue in comparative cases if the 
party proposing it could introduce evidence to overcome the error factors & 
in the Commission's curves. Appellant, prior to the Hall decision, tried 
to get coverage in issue on the basis of this practice and failed. There was 
clearly no element of surprise to WKBW, for WKBW knew when it made its * 
original coverage proposal in its application that, under Commission practice 
coverage might be in issue. There was, therefore, no change in the law rela 
tive to comparative coverage being an issue in Commission proceedings. Thi 
“simple equity” to WKBW was a gross inequity to the other parties as the *° 
coverage amendment improved WKBW's position by effectively eliminating * 
coverage as a comparative issue, 

WKBW-TV’s assertions that its coverage proposal was not amende 
to cure a deficiency, but rather came about because the Commission “for thé 
first time” (Brief for Intervenor, p. 28, n,. 12) “implied” that wide-area 
coverage alone might warrant a preference, are conclusions that will not, 
and cannot, bear scrutiny. The simple fact is that wide area coverage has 
been an important point since time out of mind. 

Wherein then lies the good cause? WKBW-TV knew all along that 
coverage might be an issue. WKBW-TV had the voluntary choice, as did the 
other applicants, to make any coverage proposal it saw fit to make. It was 
taken by surprise only in the late realization that its initial decision to pro- 
pose inferior coverage would be put to comparative proof in the hearing. 7 
Appellant should not have been made to suffer because WKBW-TV's original* 
choice of coverage proposals would have been inadequate when viewed com- 
paratively. WKBW voluntarily and knowingly selected its original coverage 


proposal. This selection is certainly outside the scope of any reasonable ™ 
determination of good cause. 
CONCLUSION 4 


For the reasons herein stated and for the reasons stated in 


Appellant’s main brief, the actions of the Federal Communications 


L3 


“Gommission of which review is sought should be reversed and the pro- 


ceedings remanded to the Commission. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Leon Wyszatycki, d/b as 
Greater Erie Broadcasting Co., 





Appellant 


' 
1 


Ve 


| 
Case No. 14, 651 


Federal Communications Commission, 
Appellee 3 

and | 
WKBW-TV, Inc., 


Intervenor 


eee See Se eee ee eee See ee ee Ne et a a 


PREHEARING STIPULATION 


I. Counsel for all parties stipulate that the following are the 


issues presented in this case, it being agreed and understood that the 


| 
parties do not concede the correctness of any legal or factual premises 


implicit in the formulation of the question: | 

In a comparative television proceeding involving the competing 
applications of appellant and intervenor for a commercial television 
station to be operated on Channel 7 in Buffalo, New York. 

(1): Whether in allowing WKBW-TV to amend its technical and 
financial proposals after the issuance of an Initial Decision, the 
Federal Communications Commission: | | 

a) erred in failing to follow its own rules, and/or | 

b) erroneously found “ good cause” to exist to allow | 

the amendments, and/or 

c) unlawfully deprived appellant of his due process 

rights to a full and fair hearing. 

(2) Whether or not the Federal Communications Commission 
erred in finding WKBW-TV financially qualified to construct and 
operate its proposed station. : 

(3) Whether the Federal Communications Commission lerred in 


holding that WKBW-TV had not violated the Commission's Chain 
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Broadcasting Rules in its agreement with the ABC network.and, conse- 
quently, was not prohibited from holding a broadcast license. 

(4) Whether or not the Federal Communications Commission was 
arbitrary, capricious, irrational or unlawful in its findings or conclusions 
in awarding or denying preferences in one or more of the areas of local 
residency, broadcast experience, past operation of a broadcast facility, 
program proposals, use and proposed use of a program advisory 
commiteee, and planning. 

(5) Whether or not the Federal Communications Commission 
erred in making adverse findings and conclusions as to appellant’s 
reliability based on appellant’s relation with the Commission and other 
government agencies. 

II, Counsel for the parties further agree and stipulate as follows: 

(a) Appellant will serve and file its brief on or before December 
16, 1958; appellee and intervenor will serve and file their briefs on or 
before February 16, 1959; and appellant will serve and file its reply b 
brief, if any, on or before March 3, 1959. The Joint Appendix will be 
filed on or before March 17, 1959. 

(b) References to the record in the parties’ briefs shall be to 
the page numbers of the original record filed with the Clerk of this 
Court. 

(c) The Joint Appendix, which will be kept as short as possible 
for the benefit of the Court, shall contain, in addition to its own 
- numbered pages, the pertinent pages of the original record from which 
the material in the Joint Appendix is taken. Unless otherwise determined 
by the parties no part of the Notice of Appeal shall be printed in the 
Joint Appendix; but this Prehearing Stipulation shall be printed therein. 

Respectfully submitted, 


/s/ Richard A. Solomon 

ichar » Solomon 
Counsel for the Federal Communi- 

cations Commission 


/s/ Fred J. Eden, Jr. 
red J. en, Jr. 
Counsel for Greater Erie 
Broadcasting Company 


/s/ Jack P. Blume 
ack P. Blume 
Counsel for WKBW-TV, Inc. 


ORDER 





Ata session of the Federal Communications Commission 
held at its offices in Washington, D..C. on the 24th day of March, 1954; 


The Commission having under consideration the above- 


entitled applications, each requesting a construction permit for'a new 
television broadcast station to operate on Channel 7 in Buffalo, New 
York; and ! 

IT APPEARING, That the above-entitled applications are 
mutually exclusive in that operation by more than one Spent «ore 
result in mutually destructive interference; and | 

IT FURTHER APPEARING, That pursuant to Section 309(b) 
of the Communications Act of 1934, as amended, the above-named 
applicants were advised by letters of the fact that their applications were 
mutually exclusive, of the necessity for a hearing and of all objections 
to their applications; and were given an opportunity to reply; and 

IT FURTHER APPEARING, That upon due consideration 
of the above-entitled applications, the amendments filed thereto, 
and the replies to the above letters, the Commission finds that under Section 
309(b) of the Communications Act of 1934, as amended, a hearing is 
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mandatory; that Community Television Company, Great Lakes Television, 
Iuc,. and WKBW-TV, Inc. are legally, financially and technically qualified 


to construct, own and operate a television broadcast station; and that . 


Greater Erie Broadcasting Company is legally and financially so qualified 


and is technically so qualified except as to the matter referred to in 
issue “1” below; and 

4710A IT FURTHER APPEARING, That Great Lakes Television, Inc. 
proposes an antenna of 1555 feet above average terrain; that it may be 
necessary to specify special appropriate hazard markings therefor; and 
that a grant, if made, of the aforementioned application should be subject 
to the following condition: 


“That the obstruction markings shall be in accordance 
with such hazard markings as the Commission may 
find necessary and appropriate.” 


IT IS ORDERED, That pursuant to Section 309(b) of the Communi- 
cations Act of 1934, as amended, the above-entitled applications are 
designated for hearing in a consolidated proceeding to commence at 
10:00 A.M. on the 23rd day of April, 1954 in Washington, D. C. upon 
the following issues: 


1. To determine whether the installation of the 
station proposed by Greater Erie Broadcasting 
Company in its above-entitled application would 
constitute a hazard to air navigation, 


To determine on a comparative basis which of 
the. operations proposed in the above-entitled 
applications would best serve the public 

interest, convenience and necessity in the light 
of the record made with respect to the significant 
differences among the applications as to: 


(a) The background and experience of 
each of the above-named applicants 
having a bearing on its ability to own 
and operate the proposed television 
station. 


The proposals of each of the above- 
named applicants with respect to the 
management and operation of the pro- 
posed station. 


The programming service proposed in 
each of the above-entitled applications. 
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IT IS FURTHER ORDERED, That the issues in the above-entitled 
proceeding may be enlarged by the Examiner, on his own motion or on 
petition properly filed by a party to the proceeding and upon sufficient 
allegations of fact in support thereof, by the addition of the following 
issue: 


To determine whether the funds available to the 
applicant will give reasonable assurance that the 
proposals set forth in the application will be 
effectuated. 


FEDERAL COMMUNICATIONS COMMISSION 


| 
| 
Mary Jane Morris | 
Secretary | 


Released: March 25, 1954 











PETITION TO ENLARGE ISSUES 


Comes now Leon Wyszatycki d/b as Greater Erie Broad- 
casting Company, an applicant in the above-captioned proceeding, by 
his attorneys, and respectfully petitions the Commission to enlarge 
the issues in the above-captioned proceeding by adding the following 


issue: 


“(d) The engineering proposals of Greater Erie 
Broadcasting Company and WKBW-TV, Inc.” 


In support thereof it is shown as follows: 


1. On March 24, 1954, the above-entitled applications 
were designated for hearing in a consolidated proceeding to commence 
on April 23, 1954, in Washington, D..C. The commencement date was 
since continued by the Hearing Examiner to May 27, 1954, upon joint 
petition of the parties to this proceeding. 

2. The Order of designation, specifying the hearing issues, 
was published in the Federal Register of March 30, 1954 (19 F.R. 1737), 

4721 and the issues were indicated to be: 
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“1. To determine whether the installation of the 
station proposed by Greater Erie Broadcasting 
Company in its above-entitled application would 
constitute a hazard to air navigation, 


2. To determine on a comparative basis which of | 
the operations proposed in the above- entitled appli- . 
cations would best serve the public interest, con- | 
venience and necessity in the light of the record 
made with respect to the significant differences 
among the applications as to: 





(a) The background and experience of each 
of the above-named applicants having 
a hearing on its ability to own and 
operate the proposed television stations. 


The proposals of each of the above- 
named applicants with respect to the 
management and operation of the pro- 
posed station. 

(c) The programming service proposed in 


each of the above-entitled applications. ” : 


| 

3. Petitioner is fully cognizant of the Commission's decision in 
the case of Louis Wasmer, 9 R. R. 713 (1953), but submits that the 
Commission cannot deny Petitioner the right to have expert engineering 
testimony adduced at the hearing to show, in fact, the existence of 
Significant coverage differences between the Petitioner's proposal and 
the proposal of WKBW-TV, Inc. Petitioner submits that such evidence 
will be of a sufficiently reliable nature, as to permit the Examiner, 


and ultimately the Commission, to make finding based upon that evidence. 


The evidence adduced will have far more than mere tenuous validity. 


4, Petitioner submits herewith, and makes a part of this 
petition, the affidavits of Stuart L. Bailey and Raymond E. Rohrer con- 
cerning the predicted coverage of the two proposals. The affidavit of 
Mr. Rohrer demonstrates that, using the median expectancy curves the 
Grade A contour of WKBW-TV, Inc., would encompass an area of only 
1,984 square miles and a populatign of 1,113,413, while Petitioner's 
Grade A contour would encompass an area of 4,806 square miles and a 
population of 1,332,228, Similarly, the Grade B contour of WKBW-TV, 
Inc. , would encompass an area of only 4,107 square miles andia popu- 
lation of 1,228,006, while Petitioner’s Grade B contour would encompass 


an area of 8, 300 square miles and a population of 1, 795, 667, almost 
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half again as many people as proposed to be served by the proposal of 
WKBW-TV, Inc. 

5. To demonstrate the evidentiary reliability of these predictions, 
Petitioner submits the affidavit of Mr. Bailey, a consulting radio engineer 
with extensive experience in making field intensity measurements, inter- 
preting field intensity data, siting proposed transmitting operations and 
advising industry with respect to allocation and assignment factors. 
This affidavit evaluates the reliability of the predicted contours by 
relationship to the measurements taken on WNBT and WABD, New 
York, for use by the Ad Hoc Committee. The affidavit further demon- 
strates that the range of variation in the median fields for the two 
applicants would be on the order of 7 db, which would substantiate . 
Petitioner’s clairn of superiority of technical service and coverage, 

All of this data will be further supported and amplified at the hearing by 
expert engineering testimony. 

6. Petitioner submits that as a matter of right, irrespective 
of the Wasmer decision, he is entitled to present evidence and request 
findings at the hearing upon a factor so patently significant. However, 
assuming, arguendo, that the Wasmer decision is proper, Petitioner 
submits that he has demonstrated by the attached affidavits the reli- 
ability of the predicted contours which matter will be further sub- 
stantiated at hearing. Petitioner has shown, and will show at the 
hearing, through reference to the material referred to in Mr. Bailey's 
affidavit, that the evidence it offers has “more than tenuous validity”, 
and is, in fact, substantial evidence of such a nature as to permit 
the Hearing Exarniner to make findings based’ upon such evidence, 

WHEREFORE, THE PREMISES CONSIDERED, Petitioner 
respectfully requests that the issues in the above-captioned proceeding 
be enlarged by adding the issue herein requested. 

Oral argument is requested. 

Respectfully submitted, 
Leon Wyszatycki d/b as 


GREATER ERIE BROADCASTING 
COMPANY 


710 Fourteenth Street, N. W. By /s/_ Vincent A. Pepper 
Washington 5, D.C. WELCH, MOTT & MORGAN 


April 14, 1954 His Attorneys 


CERTIFICATE OF SERVICE 
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AFFIDAVIT OF STUART L. BAILEY 

RE COMPARATIVE COVERAGE OF CHANNEL 7 ! 
APPLICATIONS OF GREATER ERIE BROADCASTING COMPANY 

AND WKBW-TV, INC. IN BUFFALO, NEW YORK 


| 
| 
| 


City of Washington ) 
ss i 
District of Columbia ) | 


Stuart L. Bailey being first duly sworn, deposes and says that he 
is a consulting radio.engineer, President of the firm of Jausky & Bailey, 
Inc., Washington, D. C. He is a registered professional engineer in the 
District of Columbia. | | 

Affiant states that the firm of Jansky & Bailey, Inc. has been 
retained by Greater Erie Broadcasting Company to study the coverage 
afforded by the Greater Erie Broadcasting Company and WKBW-TV, Inc, 
as proposed in their pending applications before the Federal Communica- 
tions Commission, 
For many years affiant has had extensive experience in making 


field intensity measurements, interpreting field intensity data, siting 





proposed transmitting operations and advising industry with respect to 
allocation and assignment factors, He was a member of the Ad Hoc 
Committee which was charged with the evaluation of radio propagation 
factors concerning the television and frequency modulation broadcasting 
services in the frequency range between 50 and 250 megacycles. He 


has testified as an expert witness on allocation matters before the 


_ Federal Communications Commission and his qualifications have long 


been a matter of record with the Federal Communications Commission. 
Affiant is familiar with the importance attached by the Ad Hoc 
Committee in its deliberations to the matter of antenna height, Some of 
the original data used by the Ad Hoc Committee in its studies was pertinent 
to this matter. Measurements were available on WNBT and WABD 
operating on channels 4 and 5 respectively in the New York City area, 
WNBT was operating with an effective radiated power of 7 kilowatts and 
an antenna height of 1280 feet at North Latitude 40° 44° 54” and West 
Longitude 73° 59° 10". WABD was operating with an effective radiated 
power of 14,25 kilowatts and an antenna height of 640 feet at North 
Latitude 40° 45° 33” and West Longitude 73° 58° 25", These measure- 
ments showed a superiority of field intensity for the WNBT operation 


over the WABD operation 
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over the same general area. The differential exhibited in the recorded 
field intensities was of use to the committee in arriving at median 
expectancy curves for allocation purposes. 

Figures 3 through 6 of Volume I of the Report of the Ad Hoc 
Committee, May 3l, 1949, which relate to pertinent antenna height data, 


) 


graphically illustrate its importance. Figure 6, which shows antenna 
height data pertinent to channels 7 through 13, indicates that for the . 
range of heights applicable in this case, i.e. 425 feet for WKBW-TV, ® 
Inc. and 1285 feet for Greater Erie, a variation in the median fields 

of the order of 10 db in the interval of 40 to 60 miles would result. 
Since WKBW-TV, Inc. is proposing 2.8 db more power than Greater 
Erie the range of variation in the median fields for this particular case 
would be of the order of 7 db. This 7 db factor applied to the situation 
in the range of 40 to 60 miles would have the effect of moving any 
Grade of Service Limit from 8 to 9 miles farther for the superior 
situation. Viewed from another standpoint, the advantage of approxi- 
mately 7 db is equivalent to increasing the percentage of receiving 
locations at a point where service expectancy would normally be 

70 percent to a value of 90 percent. 

No evidence is contained in the data or the work of the Ad Hoc 
Committee which indicates that the advantage of height is not real. 
Therefore, in affiant’s opinion for the case in point, even taking 
into account the power differential, the station with the greater height 
would have the greater distance to any specified Grade of service 
limit and taking into account the locations involved would provide 
greater coverage, 

Affiant states that the foregoing is true of his own knowledge 
except where stated to be on information or belief and as to such 


statements he believes them to be true. 


April 14, 1954 = 


Subscribed and sworn to before me this day of » 1954. 


Notary Public 


My commission expires . 


OO OLE ee 
| 


| 
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| 3664 OPPOSITION OF WKBW-TV, INC. TO PETITION 
“ OF LEON WYSZATYCKI TO ENLARGE ISSUES | 


Leon Wyszatycki has petitioned the Commission to/enlarge 
| 





~ the issues in the above proceeding by adding the following: 


| 
“The engineering proposals of Greater Erie | 
Broadcasting Company and WKBW-TV, Inc.” 


v WKBW-TV, Inc. opposes such Petition and does so upon the following grounds: 
1. WKBW-TV agrees that the Commission cannot/deny the 
| 


Petitioner “the right to submit expert engineering testimony to show in 


fact the existence of significant coverage differences between the Petitioner's 
proposal and that of WKBW-TV.” The difficulty with the Petition and the 
supporting material is that it does not demonstrate that the Petitioner has 
available any such testimony. ! 

2. The affidavit of Raymond E, Rohrer goes no further than 
to set forth populations and areas computed on the basis of the Commission's 
averages. This is precisely the kind of showing that was made in the Wasmer 
case which the Commission held was of no “more than tenuous validity. ” 

3. In an attempt to make a showing more specific than that made 
| in the Wasmer case, the Petitioner submits the affidavit of Steuart L. Bailey. 
In that document Mr. Bailey states his opinion that on the facts in this case 
a signal of any given strength of the proposed Greater Erie Station would be 

eight or nine miles farther out than a comparable signal of WKBW-TV in 
the situation in the range of 40 to 60 miles. Mr. Bailey does not state, 
however, nor can he state where any such given signal would fall in the 
3665 case of either station. It is impossible, therefore, for him or for 
anyone else to offer to the Commission any figures on the differences in 
population that would be served. Since population served is what the Com- 
mission is primarily concerned with, this is a fatal defect in the Petitioner's 
position and leaves the offered evidence without “more than tenuous validity.” 
4, Even if the absence of population figures were not deemed 
fatal, Mr. Bailey does not take into account the effect of interference or the 
effect of terrain. Thus even differences in area cannot be accurately computed. 
5. Finally, it should be noted that nothing is offered anywhere in 
the Petition or supporting documents which is not already known to the Com- 
mission. Nor is any specific evidence pointed to which would be offered 
at the hearing. The Petitioner states in Paragraph 5 that the data in Mr. 
Bailey’s affidavit will be supported and amplified at the hearing by expert 


| 
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engineering testimony. It further states in Paragraph 6 that the 
Petitioner will show at the hearing that the evidence it offers “is, in 
fact, substantial evidence of such a nature as to permit the Hearing 
_Examiner to make findings based upon such evidence.” It is submitted 
that the place for such a showing is in the Petition to Enlarge the Issues. 
The Petitioner does not establish a basis for enlargement of the issues 
merely by promising expert engineering testimony at a later date. 

It appears, therefore, that the Petitioner has not made a 
showing sufficient to avoid the effect of the Wasmer decision and that 
the Petition should therefore be denied. 

Respectfully submitted, 


WKBW, Inc. 
By its Attorneys 


Fly, “Shuebruk, Blume & Gaguine 
1001 Connecticut Avenue, N. W. 
Washington 6, D. C. 


3666 CERTIFICATE OF SERVICE 
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_REPLY TO OPPOSITION OF WKBW-TV, INC., TO PETITION 


OF LEON WYSZATYCKI TO ENLARGE ISSUES 
| 


Comes now Leon Wyszatycki d/b as Greater Erie Broadcasting 
Company by his attorneys, and hereby submits his reply to the. “Opposi- 
tion of WKBW-TV, Inc., to Petition of Leon Wyszatycki to Enlarge Issues” 
and in support thereof states as follows: ! 
| 

1, On April 14, 1954, Greater Erie Broadcasting iCompany 
petitioned the Commission to enlarge the issues in the above-captioned 


proceedings by adding the following issue: 


“(d) The engineering proposals of Greater Erie. 
Broadcasting Company and WKBW-TV, Inc.” 


| 
2. In its opposition WKBW-TV, Inc., has acknowledged the 

right of the petitioner to submit expert engineering testimony to show, in 

fact, the existence of significant coverage differences between the peti- 

tioner’s proposal and that of WKBW-TV, Inc. Greater Erie dubmits 

that the data contained in its petition is sufficient to advise the Com- 

mission of the fact that it does have such expert engineering testimony 

as will permit the making of definitive findings. It certainly cannot be 

contended that petitioner, in order to enlarge the issues, must present 
4784 all of his evidence in pleading form, but that rather, upona showing of 

substantial reason for adding the issue, Greater Erie should be permitted 


| 
1 


| 
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« 
to present that evidence in the hearing. WKBW-TV, Inc., in its ? 
opposition suggests that all of the evidence should be presented in the se 
initial pleading. Greater Erie submits that is not the proper forum ° 
for the presentation of the evidence. It is not impossible as alleged bs 
by WKBW-TV, Inc., for Stuart L. Bailey, Consulting Engineer, to ; 


offer to the Commission any figures on differences in populations which 
will be served; in fact, petitioner intends that Mr. Bailey shall offer 
such figures supported by the appropriate testimony, as indicated in 
the original petition. 

3, WKBW-TV, Inc., alleges that even area cannot be 


accurately computed, since Mr. Bailey does not take into account the 


a%3%34 44 


effect of interference or the effect of terrain... Mr. Bailey has dem- 
onstrated in the petition that he desires to appear at the hearing and 
present evidence concerning the comparative coverages; that he will 
present and analyze the situation through a comparison with other 
existing situations wherein measurements have been taken. There is 
no indication as to whether Mr. Bailey has or has not taken into effect 
possible interference s!ltuations or effect of terrain. Such questions, 
however, are a proper matter of cross-examination, and go to the 
weight to be placed upon the evidence to be adduced by Mr, Bailey, 
not its relevancy or materiality. 

4. Greater Erie has demonstrated both through the Commis- 
sion allocation curves and the affidavit of Mr. Bailey that significant 
differences apparently exist between the engineering proposals of 
Greater Erie and WKBW-TV, Inc. This showing, it is submitted, 
is sufficient to require the addition of the requested issue, and that 
Greater Erie should then be afforded an opportunity, at hearing, to 
prove effectively its superiority under such issues, 

4785 WHEREFORE, THE PREMISES CONSIDERED, Greater Erie 
respectfully requests that the issues in the above-captioned proceeding 
by enlarged by adding the issue herein discussed. 

Respectfully submitted, 
Leon Wyszatycki, d/b as 


GREATE R ERIE BROAD- 
CASTING COMPANY 


By is/ Vincent A. Pepper 


710 Fourteenth Street, N. W. 
Washington 5, D.C. WELCH, MOTT & MORGAN 
His Attorneys 








Ata session of the Federal Communications Commission 
held at its offices in Washington, D. C., on the Ist day of July, 1954; 
The Commission having under consideration (1) petitions 
to enlarge issues filed by Great Lakes Television, Inc, and Greater 
Erie Broadcasting Company on April 13 and 14, 1954, respectively; 
(2) oppositions thereto filed by WKBW, Inc. on April 23 and 30, 1954; 
(3) a reply to the opposition filed by Greater Erie Broadcasting Company 





on May 3, 1954; and (4) a petition to amend its petition to enlarge issues, 
filed on June 14, 1954 by Greater Erie Broadcasting Company; and 
IT APPEARING, That Great Lakes Television and Greater 

Erie Broadcasting contend that WKBW-TV does not have available 
certain funds which it proposes in its application as available for the 
construction and operation of its proposed television station, and that 
WKBW's plan of financing is inadequate to provide funds required 
for the first year of operation, and that a bank loan in the amount of 
$200, 000 is conditioned upon WKBW securing a network contract 
with either American Broadcasting Company, Columbia Broadcasting 
Company or the National Broadcasting Company and that individual 

‘ loans aggregating $100, 000 are expressly contingent uppn the avail- 
ability of the above-described $200, 000 bank loan, and further, that 
petitioners question the deferred payment agreement with DuMont 
for technical equipment; and 

IT FURTHER APPEARING, That WKBW argues ba 
there is no substance to the allegations contained in the petitions herein 
and that they should therefore be denied; and 
4795 IT FURTHER APPEARING, That although the Commission 

in its Ordex!/ designating the applications herein for hearings found 


1/ Published in the Federal Register on March 30, 1954, 19 FR 1937. 
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- WKBW prima facie financially qualified, the Commission believes on 
the basis of the allegations and information now before it that the public 
interest would be served by inquiry at the hearing into the financial 
qualifications of WKBW-TV, Inc.; 

ACCORDINGLY, IT IS ORDERED, That the above-entitled 
petitions filed by Great Lakes Television, Inc. and Greater Erie 
Broadcasting Company on April 13 and 14, 1954, respectively, ARE 
GRANTED, and that the issues are enlarged by the addition of the 
following issue: 


“4. To determine whether WKBW-TV, 
Inc. is financially qualified to construct, 
own and operate the proposed television 
station. ” 


FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 


Released: July 7, 1954 


A UB 
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MEMORANDUM OPINION AND ORDER 





By the Commission: Commissioners Sterling and Hennock not! participating. 


= 1, This proceeding involves a petition filed on April 14, 

iad 1954 by Greater Erie Broadcasting Company seeking enlargement of the 
hearing issues to consider comparatively the engineering proposals of 

, Greater Erie Broadcasting Company and WKBW-TV. The latter applicant 

is on April 30, 1954 filed an opposition to the relief requested in'the instant 


petition, while on April 26, 1954 Great Lakes Television, Inc., the third 
party to this proceeding recorded its consent to enlargement of issues 
provided that the proposals of all the applicants to the hearing are in- 
‘. cluded. 
2. The petitioner contends, in the main, that its taller antenna 
structure will provide coverage ata greater distance than that of WKBW- 
Tv and that, therefore, engineering proposals should be made an issue 
- as a comparative factor in the hearing. It is argued in support thereof 
that the evidence to be offered will be of a sufficiently reliable nature to 
| permit the Commission to make findings thereon; the evidence will, it is 
urged, have more than “tenuous validity”. The petitioner, moreover, 
submits that it is fully cognizant of the Louis Wasmer decision (9 RR 713), 
but urges that the Commission cannot deny it the right to have expert 
engineering testimony adduced at the hearing to show that significant 
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coverage differences between its proposal and that of WKBW-TV, in 


fact, exist. 
3. In support of its opposition, WKBW-TV argues that petitioner's 


engineer does not state, nor can he state, where any given signal would 


fall in the case of either station, and that it is impossible for anyone to : 

offer the Commission any figures on the differences in population that 

would be served. It is further contended that since petitioner's “ 

engineer does not take into consideration the effects of interference or . 

of terrain, differences in areas cannot be accurately computed. ? 
4. Petitioner’s principal contention is that differences in the i 


antenna heights here involved will result in significant differences in 
coverage, Petitioner fails, however, to indicate the means whereby he 
proposes to show in a hearing how these differences will be probatively 
established. It has not been shown, moreover, other than by unsupported 
allegation, that other error factors affecting predictions of coverage 

can be accounted for, In sum, petitioner has failed to make a pre- 
liminary showing that the prodictions of coverage would provide an - 
accurate basis for comparing the coverages of the respective applicants. 
Our language in Petersburg Television Corporation (10 RR 537) is 
appropriate in this connection; we there stated in paragraph 6: 


“In our previous opinions rejecting requests for 
enlargement of issues to show comparative 
coverage of competing applicants in television 
hearing proceedings we have made it clear that 

we have not foreclosed consideration of coverage 
differences. We so specifically and explicitly 
stated in Wasmer, and our views in this respect 
have not changed. What we have stated is that 
before we will grant enlargement to show 
differences in coverage petitioners must make 
preliminary showings that they ‘will be able to 

offer proof which will overcome or account for 

the various error factors or that /they/ will be 
able, by any means, to substantiate the accuracy / 
of the coverage data /they propose/ to introduce’. — 
Petersburg has failed to make such a preliminary e 
showing. As indicated in the Wasmer case, supra 
we noted our recognition in the 5ixth Report and 
Order that predictions as to the precise location 

of field intensity contours, in the present state of 
the art, are subject to manifest error and are 
highly unreliable at best. We concluded that for - 
almost all situations, we were unaware of ‘any 
techniques or measuring devites which can be 
applied so as to establish persuasively that the 








TT 


areas and populations to be served will differ 
significantly among applications for the same 
facilities’; and we held that’. . . an applicant 
should be permitted to offer evidence of 
coverage, for comparative purposes, only if 

he can establish that such evidence will have 
more than tenuous validity." Having in mind 

the constant vigilance of this Commission in 
keeping abreast of developments in the te le- 
vision art and the many variables which must be 
taken into consideration in making a comparison 
of coverages of proposed stations, petitioner's 
failure to make the type of preliminary showings 
which we belié€ve are entirely reasonable to 
require, justifies, in our judgment, denial of 
the instant petition. ” 


“5/ Wasmer, 9 RR 713, 717.” 


5. ACCORDINGLY, IT IS ORDERED, This 22nd day of July, 
1954, that the instant petition filed by Greater Erie Broadcasting 
Company on April 14, 1954 IS DENIED. : 


Mary Jane Morris 
Secretary 


July 26, 1954 
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Exhibit No. 29A 


MANUFACTURERS AND TRADERS TRUST COMPANY 
Buffalo, N. Y. 


February 23, 1954 


WKBW-TYV, Inc. 
1430 Main Street 
Buffalo, New York 


Gentlemen: 


This letter is entended to aepereeds: i our letter to you  daced 
February 3, 1954 to clarify certain matters contained therein. 

We agree to lend to you such sum or sums as you may request 
not to exceed $200, 000 in the aggregate, ‘repayable in installments over 
a period of not to exceed four years from the date of the first advance, and 
upon and subject to the following terms and conditions: 

1, That you are granted a permit by the Federal Communica- 
tions Commission or other appropriate Governmental authority to operate 
a television station on Channel 7 in the City of Buffalo, New York, 

2. That our agreement to lend said sur to you shall continue 
in force for the balance of the current calendar year and, if proceedings 
relating to the granting of a permit are still pending before the Federal 
Communications Commission at the end of the current calendar year, 
.then for an additional period of one year, but in any event, said agreement 
shall expire 90 days after the granting of such a permit or on December 31, 
1955, whichever shall first occur. 

3. That you shall have theretofore received not less than 
$300, 000 in cash as (a) the proceeds from the sale of capital stock, or 
(b) $200,000 as the proceeds of the sale of capital stock and $100, 000 
as the proceeds of loans made to you and evidenced by your promissory 
notes. 

4. That the entire amount of the indebtedness of you to us be 
secured by the pledge or pledges to us of all of the notes, if any, referred 
to in the preceding paragraph 3. 

5. -That each of the holders of capital stock and notes, if any, 
referred to in paragraph 3, shall have guaranteed that proportion of the 


indebtedness to us which the total amount of proceeds of stock paid to you 


Manufacturers and Traders Trust Company 


WKBW-TV, Inc. ‘ February 23, 1954 
and advances made to you, if any, by each such holder bears to the 
total amount of such proceeds and advances, each such guarantee to 
be in form and substance satisfactory to us. | 

6, That each of the guarantors referred to in the preceding 
paragraph 5 shall have furnished to us a personal financial statement. 

7, That you shall have obtained a basic contract with one 
of the following nationally recognized networks: American Broadcasting 
Company, Columbia Brcsdcasting System ‘or National Broadcasting 


4 
i 
| 


‘Company. 
8, That at the time that the first advance is made by us to 
you, we are assured that the actual costs of construction and equipment 
for such television station shall not be substantially more than as estimated 
in the statement revised as of 1-28-54 furnished to us and to be filed with 
your application to the Federal Communications Commission, and that the 
terms of payment of such costs are not substantially less favorable to you 
than as set forth in such statement. The provision of manufacturer's 
contract between you and Allen B..Dumont Laboratories, Inc. which 
authorizes an increase in the costs of construction and equipment covered 
by such contract of 15% is not deemed by us to be a substantial increase 
over the presently estimated costs of construction and equipment, 
9. . That at the time the first advance is made to you, we 
shall have entered into an agreement providing for the manner of re- 
payment of said loans in installments of principal aggregating not less 
than $50,000 per year, interest at 5% per annum, and such warranties, 
furnishing of opinions, and assurances, and containing such other terms 
and conditions as are usually provided for in such credit agropinents and 
as are satisfactory to us and our counsel, | 
Very truly yours, 


MANUFACTURERS AND TRADERS TRUST COMPANY 
| 
By /s/ W. G. Wilcox 
Vice President. | 


-WGW: etr 
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2185 Exhibit No. 29B 
February 25, 1954 


Manufacturers and Traders Trust Company 
284 Main Street — 
Buffalo, New York 


WKBW-TV, Inc. 
1420 Main Street 
Buffalo, New York 


Re: WKBW-TV, INC. Commitment 
Gentlemen: 


In consideration of the granting by the Manufacturers and i: 
Traders Trust Company to WKBW-TV, Inc. of a commitment to lend to 
that corporation $200,000, each of the undersigned does for himself agree 
to guarantee, in form and manner prescribed by the Manufacturers and 
Traders Trust Company the repayment to the Manufacturers and Traders . 
Trust Company of said $200, 000.00 according to the terms of said com- 
mitment proportionate to the amount of each of the undersigned's loan and/or 
stock investment in WKBW-TV, Inc. , and upon demand of the bank the notes 
evidencing the loan by undersigned Buffalo Waste Paper Co., Inc. and Darwin 
R. Martin will be pledged to the Manufacturers and Traders Trust Company ¥ 


as collateral security. 


Name Stock to be purchased Loan 
(s) Clinton H. Churchill 102, 000 
Clinton A. urchi * 
(s) Edward H. Kavinok 48,000 
war ‘ vinoky 
(s) Alfred E. Anscombe 10,000 


re ° nscom 


Buffalo Waste Paper Co., Inc. 


By (s) Haskell Stovroff 30, 000 $75,000, 00 
8 tovrofi, Pres. 
{s) Darwin R. Martin 10, 000 25,000. 00 
rwin K, rtin 


ee ae 100, 000, 00 
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51 19 Before the | 
FEDERAL COMMUNICATIONS COMMISSION | FCC 56D-8 


Washington 25, D.C. | 


INITIAL DECISION OF HEARING EXAMINER H. GIFFORD IRION 


Preliminary Statement 


1. In this proceeding Great Lakes Television, Inc., Leon W yszatycki, 
d/b as Greater Erie Broadcasting Company, and WKBW-TV, Inc. i each 
seeks a construction permit for a new commercial television station to 
operate on Channel 7 in Buffato, New York. By order released March 25, 
1954 the Commission found each applicant legally, technically and finan- 
cially qualified to construct, own and operate a television broadcast station. 


The applications, being mutually exclusive, were designated for compara- 
tive hearing on the following issues: 
“l. To determine whether the installation at | 
the station proposed by Greater Erie Broadcasting 
Company in its above-entitled application would 
constitute a hazard to air navigation. | 


5120 “2. To determine on a comparative basis which 
of the operations proposed in the above-entitled | 
applications would best serve the public interest, | 
conyenience and necessity in the light of the record 
made with respect to the significant differences 
among the applications as to: 


“(a) The background and experience 
of each of the above-named applicants 
having a bearing on its ability to own and 
operate the proposed television station. | 


“(b) The proposals of each of the above- 
named applicants with respect to the 
management and operation of the proposed 
station. | 


“(c) The programming service proposed ! 
in each of the above-entitled applications." | 
| 


By orders of June 30 and July 1, 1954 the Commission added issues to 
determine the financial qualifications of Greater Erie and WKBW-TV to 


T/ These applicants will, for convenience, be referred to as“Great Lakes”, 


™ Greater Erie” and “WKBW-TV, ” respectively. 
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construct, own and operate the television stations proposed by them. 

2. A formal hearing conference was held on May 24, 1954, and the 
record was opened at that time. Further conferences were held on July 
6, September 8 and September 28, 1954. Orders governing the hearing 
were issued on April 9, August 27 and October 7, 1954, and stipulations 
which for the most part related to procedural matters were recited therein. 
The taking of testimony commenced on October 6, 1954, and continued on 
various dates until July 28, 1955, upon which date the record was closed. 
No evidence was offered on Issue No. 1, following a statement by counsel 
for the Broadcast Bureau that the Antenna Survey Branch of the Commission h 
been advised by'a report, dated April 20, 1954, that the antenna proposed : 
by Greater Erie would not create an aeronautical hazard, provided it was 
marked in accordance with Part 17 of the Rules. At the final session of 
the hearing the parties commendably agreed upon certain stipulations limit: 7 
ing the scope of the findings of fact and confining the areas in which pre- 
ferences would be claimed. These stipulations are recited as follows: 


“No preference shall be accorded any applicant and no 

findings need be made concerning the adequacy of the 

staff, studios, and equipment proposed by each to » 
effectuate the programs described in its proposed 

program schedule. The staff, studios and equipment 

proposed by each applicant will be adequate to 

effectuate its proposed program schedule. This 

stipulation shall not extend to findings relating to 

planning. 


“No preference shall be accorded any applicant and 
no findings need be made concerning errors, 
omissions, or inaccuracies in the program logs of 
the broadcasting stations owned, operated or con- 
trolled by their principals. This stipulation shall 
not extend to intentional falsification or alteration 
of such logs by or with the knowledge and consent 
of such principals. 


$121 “No findings need be made and no preference 


shall be accorded any applicant concerning the 

manner in which the broadcast stations owned, 
operated, or controlled by principals have implemented 
their policies with regard to the length, frequency or 
placement of commercial spot announcements. “ 


Proposed findings were filed on October 17, 1955, by the three applicants 
and by the Broadcast Bureau only with reference to the financial qualifica- » 
tion issues of Greater Erie and WKBW-TV. Reply findings were filed on 


October 31, 1955. 
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FINDINGS OF FACT 




















The Community Involved i 


3. Buffalo, New York, with a population of 580, 132 is the 
principal city of the Buffalo Standard Metropolitan Area which has a 
total population of 1, 089, 230. i The second largest city in the 
Metropolitan Area is Niagara Falls with a population of 90, 877 2 and 
there are thirteen other cities in the area having considerably smaller 
populations. Buffalo and Niagara Falls are approximately 20 miles 
apart and are located in separate counties with different state legis- 
lative representation and different representation in the United States 
House of Representatives. Buffalo has a “strong mayor” city 
organization with a common council while Niagara Falls employes the 
city manager type of government. Public transportation is available 
and there is frequent daily travel between the two cities. Buffalo is 
one of the major ports of the Great Lakes and is a railroad center, a 
major grain handling and milling center, and a principal manufacturer 
of many kinds of products. Niagara Falls, the largest city of Niagara 
County but not its county seat, is one of the Nation's electro- chemical 
centers. 

4, Six standard broadcast stations are licensed in Buffalo, two 
are licensed in Niagara Falls, and one each in the towns of Kenmore and 
Lockport. There are four FM stations in Buffalo and one in Niagara 
Falls. Under the Commission's allocation plan the following television 
channels have been assigned to Buffalo: 17 and 23, with Channel 23 
reserved for noncommercial educational use. Channels 2, 4, 7 and 59 





are allocated to Buffalo and Niagara Falls. The existing television 
stations in the area are all in Buffalo and none of them maintains studios 
in Niagara Falls. Their call letters are as follows: WGR-TV (Channel 2); 
WBEN-TV (Channel 4); and WBUF-TV (Channel 17). There are two daily 
English language newspapers published in Buffalo: The Evening News with 
a circulation (except Sunday) of 290, 388 and the morning Courier-Express 


17 All population figures unless otherwise noted are taken from the 


po 
1950 United States Census. 
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with a daily circulation of 147, 667 and a Sunday circulation of 293, 553. 


A daily Polish language newspaper is also published in Buffalo. Other : 
daily papers published in the Metropolitan Area are: Union-Sun Journal, sal 
Lockport fcirculation 11,098); Gazette, Niagara Falls (circulation 
32,743); and the News, Tonawanda and North Tonawanda (circulation : 


10,508). The Buffalo Evening News owns Stations WBEN, WBEN-FM 
and WBEN-TV, the Courier-Express owns Station WEBR, the Lockport 
station, WUSJ, is owned by a newspaper in.that city, and Stations 
WHLD and WHLD, FM in Niagara Falls are licensed to the Gazette 


5122 Publishing Company. In 1953 there were a total of 90 motion picture 


theatres in the Buffalo-Niagara Falls area, of which 15 were “drive-ins. ” 
An additional 131 theatres were located within the Grade B service area 
proposed by Great Lakes. 

5. The Buffalo Metropolitan Area is part of a six-county area in 
-- Western New York, which is commonly referred to as the “Niagara Frontier” 
and this general area would be served by any one of the present proposals. 
There is a considerable amount of agriculture in the area as well as the 
industry which has already been noted. Acute controversy was encountered 
during the hearing as to the precise ethnic distribution within the area 
and particularly within Buffalo. The 1950 Census showed a foreign-born 
white population of 124, 096 persons in the Buffalo Metropolitan Area 
(Erie and Niagara Counties) with 44, 269 Negroes. Of the foreign born 
there were 24, 361 born in Poland and 22, 919 born in Italy. L/ Immigration 
from Poland, Italy and Germany was extensive even before 1920 but the 
Census figures indicate a decreasing number of first-generation Poles 
from 1920 through 1950 and immigration at the present time is not large. 
Admittedly, though, there are relatively large numbers of persons of 


Polish and Italian extraction in the city today with the Poles predominating. » 
An exact determination of the number of persons who speak Polish, Italian 

or German cannot be made on the evidence presented. Figures-obtained 

from the Roman Catholic Diocese of Buffalo showed slightly less than ‘ 


20,000 Polish speaking families in the city and a total of more than 31, 000 
such families within the proposed Grade A coverage. 2/ Within the 


e Census also showed 24, 788 born in.Canada and 17, 153 born in 
the British Isles. 
2/ This, of course, would exclude any families who were not ba 
‘communicants in the Diocese even though they might speak Polish. 
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Buffalo Diocese there are many churches where the sermon is delivered in 
Polish and there are numerous Polish, German, Italian and Ukranian 
organizations existing within the area. Thus, there can be little question 


that the number of persons who speak Polish (and similarly Italian 





or German), whether they be first, second or third generation, is in 
excess of the number who were actually born abroad and a reasonable 
interpretation of all the facts compels the finding that they constitute 
Significant minority groups. Nevertheless the evidence does not show to 
what extent persons speaking these foreign languages also speak English. 
A number of witnesses of Polish extraction appeared at the hearing and 
were able to deliver their testimony in fluent English and there was 
further evidence that men of Polish extraction have held and do hold 
important offices in the area, both in government and in business. 
According to Ted Wyszatycki, who is the son of the applicant trading 

as Greater Erie, the Polish people in the Buffalo area area closely- 
knit group and are concentrated in certain localities, while the persons 
of German and Italian origin are slightly more spread out and ido not 
follow their languages as closely as do the people of Polish origin. 


5123 The Applicants 





6. Great Lakes is a New York corporation organized in 1954 and 


authorized to engage in television braodcasting. 2/ Its officers and 


directors are as follows: 


Howard W. Clother, President and Director 
Myron J. Kallet, Vice President and Director 
John J. Lauz, Vice President and Director 
Robert C. Hayman, Secretary and Director 
William J. Conners, Il, Treasurer and 
Director 
William T. MacNeilly, Assistant Treasurer 
and Director 


7. .Great Lakes has issued 750 shares of $100 par value voting 
common stock, and an additional 1,750 shares have been authorized and 


subscribed for, as followss=" 
ey The Great Lakes application resulted from a merger of previous 
applications for Channel 7 filed by Buffalo Courier-Express, Inc. (BPCT- 
251), Copper City Broadcasting Corporation (BPCT-1575) = Frontier 
Television, Inc. (BPCT- 1573). 

2/ Courier-Express, Copper City, and Cataract have agreed, if 
additional funds are needed, to subscribe to additional stock i ina 2-2-1 
ratio. In such event, however, each of the present six directors would 
continue to have one vote on the Board of Directors. 








Shares Shares Percent of 
Stockholder Issued Subscribed Total Stock 


Buffalo Courier-Express, Inc. 250 583-1/3 33-1/3 
Copper City Broadcasting Corporation 250 583-1/3 33-1/3 
WPIT, Inc. 125 291-2/3 16-2/3 
Cataract Theater Corporation 125 291-2/3 16-2/3 


8. Buffalo Courier-Express, Inc. is a New York corporation which 
publishes the Buffalo Courier-Express. Its principal officers and directors 
are: William J. Conners, Ill, President and Director; Frank J. Clancy, 
Vice President and Director; Howard W. Clother, Treasurer and Director; 
and A.. Gordon Bennett, Secretary. Fifty-one percent of the stock of 
Courier-Express is owned by William J. Conners, III, and the remaining 


49% is distributed among eight shareholders, none of whom owns more than 


10%. 


9. Copper. City Broadcasting Corporation is a New York.corpora- 
tion of which the principal officers and directors are: Myron J. Kallet, 
President and Director; William T. MacNeilly, Vice President and 

‘Director; Robert M. Kallet,. Vice President and. Director; and Joseph 
S. Kallet, Secretary and.Director. Myron J. Kallet owns 56% of the 
outstanding stock and William T. MacNeilly owns 1.67%. . Twenty-five 
percent is held by Penn-State Realty Company, Inc., a Delaware 
corporation wholly owned by the Estate of M. E. Comerford, deceased, 

5124 which also owns 50% of a motion picture theatre corporation in 
Ithaca, New York. . The remaining stock is distributed among seven 
individuals, none of whom owns more than 6. 6h. 

10. WPIT, Inc. is a Pennsylvania corporation of which the officers, 
directors and stockholders are: Jack N. Berkman, Chairman of the 
Board, Director and 15. 67% stockholder; John J. Laux, President, 

. Director and 11.25% stockholder; Louis Berkman, Executive Vice 
President, Director, and 19.13% stockholder; Don Ioset, Vice Presi- 
dent and 1.92% stockholder; Allen H. Berkman, Secretary, Director 
and 15. 67% stockholder; Richard Teitlebaum, Treasurer, Director and 
17.21% stockholder; CarlA. Weinman, Assistant Secretary and 
Assistant Treasurer and Director; and Estate of Meyer. Wiesenthal, 

19. 13% stockholder. 
ll. The Cataract Theater Corporation is a New York corporation 
of which the principal officers and directors are: Marie D. Hayman, 
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President and Director; Richard A. Hayman, Vice President and 
Director; Dr. William H. Hodge, Vice President and Director;| Michael 
J. Harmon, Secretary and Director; and Robert C. Hayman, Treasurer 
and Director. 54.06% of the stock of Cataract is owned by Marie D. 


Hayman, and the remaining 46% is held by 126 individual shareholders, 





none of whom holds more than 6.7%. | 

12, In addition to Mr. Connors, the controlling shareholder, 
two other stockholders of Buffalo. Courier-Express, Inc., holding an 
additional 16. 3% of the stock, are residents of Buffalo and another 
8.2% of the Buffalo Courier-Express stock is held in trust in the estate 
of William J. Connors, Jr., of which. William J. Connors, In, and the 
Marine Trust Company are two of the four executors and William J. 
Connors, Ill, is a beneficiary. All stockholders of Cataract Theater 
Corporation are long-time residents of the Buffalo-Niagara Falls 
area. None of the stockholders of Copper City Broadcasting Corpora- 
tion or WPIT, Inc. are residents of the Buffalo area. 

13. Howard W. Clother was born in Buffalo and has lived there 
all his life. After early employment with several Buffalo business firms, 


Mr. Clother became associated with the Courier-Express in 1941, 


was appointed Comptroller in 1942, Treasurer in 1952 and became a 
Director in 1953. Since February 1954 he has been Assistant to the 
Publisher. Since 1952 Mr. Clother has been a Director and Secretary 
of WEBR, Inc. and prior to that time, back to the year 1942, when the 
station was first acquired by Buffalo Courier-Express, Inc., he was 
actively concerned in its financial and accounting operation, sitting in 
on occasion at meetings of ithe Board. Mr. Clother is also Director 
and Secretary of the Niagara Photoengraving Company, a subsidiary of 
Buffalo Courier-Express, Inc. As an officer of Buffalo Courier-Express, 
Inc. and WEBR, Inc., Mr. Clother has frequently been called upon for 
advice and assistance in community endeavors such as the Red Cross 


annual campaign for funds and Community Chest drives. As President 





and Director of the proposed television station, Mr. Clother will be 
available daily for consultation and advice to the operating staff. He will 
attend board meetings and stockholders’ meetings and will participate in 
the formulatian of policies for the applicant. Although he has had no 
actual operating television experience, Mr. Clother has prepared for 


television by visits to a number of operating stations. 
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5125 14. Myron J. Kallet was born in 1888 and resides at Oneida, 


New York, where he is President, Director and majority stockholder 
of Copper City Broadcasting Corporation. Mr. Kallet has spent more 
than 40 years in theatrical work and is President and Director of Kallet 
Theatres, Inc., through which he operates a “circuit” of 26 motion 
picture theaters in New York State. Mr. Kallet’s other business 
interests include Kallet Realty, Inc., a real estate holding company in 
Oneida; Fay’s Sweet Shoppe, Inc., a candy and confection store at 
Rockport, New York; and a number of subsidiary motion picture theater 
operating companies in New York State. Individually and through 
participation in the broadcast operations of Stations WKAL and WKTV, 
Mr. Kallet has been active in a number of community affairs in 
western New York State. Although he does not intend to move to 
Buffalo, he has some familiarity with the city, having bought film and 
spent a large amount oftime there some years ago but his testimony 
revealed that this familiarity did not extend to the civic and cultural 
organizations in the city. In the five years he has been operating 
WKTYV he has visited a number of other television stations, including 
WBEN in Buffalo, to observe operations. Mr. Kallet has relied 
heavily upon his station managers at WKAL and WKTV, particularly 
in matters affecting programming, and he expects to follow the same 
course with the proposed television station. Actually he will be less 
active in the Buffalo operation than he has been in connection with 
--WKAL and WKTV although he visits the latter station only a couple of 
times a week and his testimony displayed the most meager knowledge 
of its operation. At the time of the hearing he had attended one stock- 
holders’ and one directors’ meeting of Great Lakes but had never dis- 
cussed program policies with the other directors. 

' 15. John J. Laux resides at Steubenville, Ohio. He has had 
more than 20 years’ experience in radio and television broadcasting. 
In 1940, he became general manager of standard broadcast station 
WSTV, Steubenville, which was built and placed into operation under his 
supervision, and has been in charge of that station's operations ever 
since. He directed the organization and construction of WSTV-TV, 
which commenced operation on September 24, 1953. In addition, Mr. 
Laux is managing director of the so-called “Friendly Group” stations, 
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owned by the same individuals who are stockholders of WPIT, Inc. » and 
including besides WSTV and WSTV-TV, Stations WFPG, Atlantic City, 
WPIT, Pittsburgh, and WBMS, Boston, Massachusetts. In the case of 
each station, Mr. Laux is an officer and director as wellas a stockholder 
of the lidensee corporation. Individual station managers are responsible 
to him as managing director and he in turn is responsible to his fellow 
directors. Between 1949 and 1950 Mr. Laux supervised the construction 
and early operation of AM Station WKNY, Kingston, New York, and the 
construction of Station WF PG-TV (Channel 46), Atlantic City. ‘Mr. Laux 
built and operated standard broadcast station WJJL, Niagara Falls, as 
sole owner and licensee from ‘May 1947 until February 1955 when he sold 
the station with Commission approval. His only participation in the 
civic and community affairs of Niagara Falls of Buffalo was through that 
station. Mr. Laux intends to advise Great Lakes on construction and 
organization problems and will be available, as needed, for consultation 
and advice on operating problems but his activity will be lessened when 
operations have started. He will advise on film purchases, network 
5126 contxacts:and other areas in which he has had experience. | After 
the station goes on the air, it is his intention to recommend to the board 
that he be appointed to an executive committee which would receive 
reports from the management about the day-to-day operation of the 
station. . | | 
16. Robert C. Hayman was born in Niagara Falls and lives in 
Kenmore, a suburb located between Buffalo and Niagara Falls. He is 
an attorney and practiced law in the Buffalo-Niagara Falls area from 
1940 to 1942. His present principal occupation is Treasurer and 
General Manager of Cateract Theater Corporation (see paragraph 11). 
His other business interests are concerned with real estate, an ice- 
skating rink in Buffalo and a hotel in Niagara Falls. Mr. Hayman is and 
has been active in the community activities of Buffalo and Niagara Falls 
for a number of years, serving as captain of Motion Picture Division of 
the United Jewish Appeal in Buffalo, as a worker for the Niagara Falls 
Community Chest and United Jewish. Federation and as a director and 
officer of the Buffalo Variety Club, which built and supports the 
Cerebral: Palsy Clinic of Children's Hospital and which has donated over 
$30, 000 to the Infantile Paralysis Foundation as well as supporting other 
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children’s charities in the area. Mr. Hayman plans to attend board and 
stockholders’ meetings and participate in the formulation of policy 
matters for the television station. He will be available for consultation 
by telephone or in person whenever his advice and assistance are 


required. Although no formal plans for his specific duties have been 


made, he expects to be moderately active and to be at the station “much 


more frequently” than would be required by mere attendance at directors’ 
meetings. He has had no actual television operating experience. 

17. William J. Connors, Ill, was born in Buffalo on May 31, 
1922, and has resided there his entire life. Besides his posts in the 
applicant corporation, he is president, director and controlling stock- 
holder of Buffalo Courier-Express, Inc. Mr. Connors worked as a 
cub reporter on the Courier-Express in 1940 and.1941 before the 
outbreak of World WarlIlI. He enlisted in the army in July 1942 and 
participated in the Normandy and the Phillipine invasions. Thereafter 
he was appointed assistant director and assistant published of the 
Buffalo Courier-Express and, in 1951, was elected president and 
publisher to succeed his father, the late William J.. Connors, Jr. In 
addition to these posts he has been president and director of WEBR, 
Inc. since June 1950 and is president and director of the Niagara 
Photoengraving Company. It appears from Mr. Connors’ testimony 
that he relies heavily upon other executives of both the newspaper and 
Station WEBR, although in theory he would have the absolute and final 
say on matters of policy. While he is a member of a group which exer- 
cises supervision over the Courier-Express, there was nothing in his 
testimony to indicate that he had ever taken a creative or dynamic part. 
The other members of this group at the time of the hearing were Messrs. 
Clother, Matthews and Clancy. Likewise his participation in the Great 
Lakes application was entirely passive and he evidently intends to rely 
upon the counsel of his top executives when acting as an officer and 
director. Mr. Connors could not recall any community activities in 
which he had engaged although he thought there may have been some. 
He has not had television experience. 


5127 18. William T. MacNeilly resides at New Hartford, New York, a 


suburb of Utica. In addition to his position with the applicant corporation, 


he is executive vice president, general manager, a director and a minority 
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stockholder of Copper City Broadcasting Corporation. Mr. MacNeilly 
has been actively engaged in show business for more than thirty years, 
his experience including vaudeville, motion picture exhibitions, film 
purchasing, and radio and television broadcasting. Since 1945 he has 
been associated with the management, programming, sales and over-all 
operation of Stations WKAL and WKTV. He is assistant secretary of 
Kallet Theaters, Inc., and holds positions as officer and director ina 
number of other motion picture theater operating companies and related 
businesses in the Kallet theater chain. Mr. MacNeilly asserted he will 
assist, if called upon, in the supervision of construction and organiza- 
tion of the proposed station and will be available as needed for consulta- 
tion and advice in day-to-day operating problems. | 
19. In the operation of Stations WKAL and WKTV, Mr. Kallet 
stated that he depended on Mr. Fusco and Mr. MacNeilly but the latter 
also stated that he depended upon Mr. Fusco. This dependence extends 
to such matters as determining the ratio of commercial to sustaining 
time, the choice of programs, planning of program balance and all 
details of station operation. While both Kallet and MacNeilly professed 
to participate in matters of policy both at the existing stations licensed 
to Copper City Broadcasting Company and at Great Lakes’ proposed 
Station, there was no affirmative evidence that they had actually made 
contributions along this line. Both gentlemen upon cross-examination 
displayed a marked ignorance of the Great Lakes proposals even as to 
such matters of policy as time to be devoted to religious programming 
and limits on spot announcements. Mr. Kallet, in essence, dummarized 
the attitude of both men when he said: “I think we will hire a competent 
man todothat job (manage the station) and we are going to depend on him 
to do it.” Mr. Kallet’s only discussions on program plans and policies 
appear to have been with Mr. Fusco, who is not a director of Great Lakes. 
| 
Community Service Activities of Buffalo | 
Courier-Express and Cataract Theaters 
20. Although the Courier-Express has a policy against permitting 
its executives to participate actively in community fund- raising drives 
the newspaper has had an impressive record of cooperation with civic, 


charitable and similar activities. Beyond support of such things as the 
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Community Chest, Red Cross, and promotion of U. S. Savings Bonds, the 
paper has sponsored campaigns to aid underprivileged children, orphans, 

and other worthy causes. It has sponsored the Soap Box Derby, an annual 
safety campaign, a special Lenten program to stimulate religious thinking 


by young people and an annual learn-to-swim campaign. The Courier- 


Express regularly prints articles on the history of western New York and 


one series of this type, published in 1952, was awarded first prize by the 
New York Historical Association. Medals have been given by the paper 
to members of the Buffalo Police and Fire Departments for outstanding 
service and it regularly awards ten college scholarships each year to 
local boys. It finances a special concert of the Buffalo Philharmonic 
Orchestra and has sponsored activities for servicemen training in the 
Buffalo area by donating sports and other equipment to military units, 

5128 arranging for Christmas parties and financing some 50 Welcome- 
home parties for servicemen. While the foregoing items do not complete 
the list of the newspaper’s public service activities, they are the most 
significant. 

21. The Cataract Theater Corporation has made its theaters 
available for special trailers on behalf of such things as the Boy Scouts, 
Community Chest, Catholic Charities, and the National Foundation for 
Infantile Paralysis. The theaters have collected thousands of dollars 
for the Cerebral Palsy Clinic of the Children’s Hospital of western 
New York State and they have also been available for children's Christmas 
parties. 

22. Greater Erie Broadcasting Company. Leon Wyszatycki, d/b 
as Greater Erie Broadcasting Company, is the only individual applicant 
in this proceeding. Mr. Wyszatycki is a resident of Buffalo and is the 
licensee of Stations WW OL and WWOL-FM in Buffalo. Born in Dynon, 
Poland, in 1895, Mr. Wyszatycki came to the United States in 1910 and 
later became a naturalized citizen. Subsequent to 1915 he traveled ex- 
tensively as a concert singer. Since 1930 he has been actively engaged 
in radio broadcasting as a performer and producer and, subsequent to 
1946, as a licensee. Mr. Wyszatycki is a member of the following Buffalo 
organizations:. Chamber of Commerce; Ad Club; Chopin Singing Society 
(Honorary); Polish National Alliance; Professional Businessmen's 
Association; and Korea Choirs. His testimony, however, indicated that 
he has not been pre-eminently active in these groups. 
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23. His opponents made certain charges against Mr. Wr yeentyctd , 
some of which related to him personally and some to his position as 
licensee of WWOL. In connection with the former the evidence showed 
that he at one time owned property called the Avenue Bar and Grill 
located at 70 Delaware Avenue in Buffalo. He also helda liquor license 
to conduct a hotel and restaurant business there. In August 1948 this 
license was cancelled by the State of New York Liquor Authority after 
a hearing in which it was found that one Theodore Wyszatycki, also 
known as Theodore Fisher, a person not mentioned in the license, was 
permitted to avail himself of the license in violation of law; further 


that the licensee made a false statement in his application for: license 





in that he gave an incorrect answer to a specific question designed to 
determine whether any other person was interested in the licensed 
premises; further, that the licensee had ceased to conduct a bona fide 
hotel on the premises as required by law; and further, that he had sold 
alcoholic beverages on credit and had failed to maintain adequate books 
and records as required by law. The Theodore Wyszatycki mentioned 
in those proceedings was Mr. Leon's brother and the application for 
liquor license was filled out by an attorney who represented both 
brothers. Leon Wyszatycki stated: “Well, the application was sent 


to me to Detroit and it was filled out by an attorney, so I thought every- 


think was okay. I did it the same way for past ten years, and there was 
| 


no question asked, so I thought it was all right. " As background to 
the situation he explained that his brother Theodore operated a bar and 
hotel under a lease but later suffered financial reverses so that Leon 
made a loan to the brother which paid off the indebtedness. In 1940 
when the lease expired Leon purchased the building to save his brother's 
business and, because of his investment in the enterprise, took the liquor 
license in his own name from 1938 on. At all times until the brother's 
5129 death, however, Theodore Wyszatycki ran the business, kept the 
records, and in all other respects operated the business as his own. 
Leon did not regard the business as belonging to himself in any sense 
except through his mortgage interest and consequently did not report 
it under other business interests in any of the applications he filed with 
this Commission. As soon as the license was cancelled another license 


was issued to the two brothers in their joint names and was so held until 
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Theodore died a few months later, when the license was issued to Leon 
in his own name and was sold shortly thereafter. In summary, it is 
found that, although the applicant here suffered a cancellation of liquor 
license, the circumstances were such as to exonerate him completely 
of any intentional false dealing or conduct reflecting upon his character. 

24. From time to time Mr. Wyszatycki has had labor 
difficulties. In 1953 he was sued by the Secretary of Labor for violation 
of the Federal Wage-Hour Law. The case was disposed of on February 
19, 1954 upon a stipulation under which the defendant agreed to keep 
records as required by law. There was no evidence of a willful 
violation prior to the settlement. 

25. WKBW-TV has attempted to impeach Mr. Wyszatycki's 
testimony with respect to a statement which he made on the record that 
the only labor trouble which he and WWOL had ever had was over the 
question of a union shop. The evidence shows, however, that there 
were other matters of contention between the union (NABET) and the 
station. The history of the controversies and the various negotiations 
are irrelevant under the issues in this proceeding except insofar as 
they tend to rebut Mr. Wyszatycki's statement regarding the union 
shop. Early in 1952 an arbitrator's award was issued which contained 
a contract, parts of which had been agreed to by the union and the 
station and part of which had been decided by the arbitrator. There was 
a period of contention before Mr. Wyszatycki signed the contract in 
December of 1952 and at this particular time the union shop was the 
main question. There were other disagreements, however, arising 
out of the hiring ‘of part-time employees and the union's demand for 
back pay. After the signing of the agreement (which expired in 1953) 
there was another dispute as to pay which resulted in a compromise 


settlement. 


26. There was testimony from a Mr. Saj who was employed by 


Station WWOL as engineer and chief engineer for a period of about 
five years which ended in January 1953. Mr. Saj stated that he had 
requested authority from Mr. Wyszatycki to purchase equipment for 
making the necessary noise and distortion measurements required by 
F.C.C. Rule 3. 46 but that his request had been refused because the 
equipment would take “too much money.” This Rule became effective 


in September of 1950 and Saj, who was then chief engineer, advised 





~ 
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the licensee of WWOL in September that the equipment would be neces- 


sary, but nothing was done by the licensee until the following December. 





In addition to this no frequency checks were made of,the FM trans- 
mitter between 1948 and 1953. During this same period Saj warned the 
licensee that the tower of WWOL was in a dangerous condition with 
some of the bolts coming loose and that the white markings needed to 
be repainted. According to Saj, Mr. Wyszatycki “just walked away on 
him.” It was Mr. Wyszatycki's testimony that the tower had been 
painted regularly every two years and that whenever his technical 


5130 staff required measuring or test equipment he gave permisision for 


its purchase. Mr. Wyszatycki is not an engineer and relied upon his 
chief engineer for advice with respect to all technical matters, At 
first Mr. Wysatycki did not remember any citation for failure: to comply 
with the Commission's Rules and Regulations nor did he recall having 
written a letter to the Commissian in response to a citation with regard 
to log keeping. His recollection was refreshed by production of two 
citations. One was in 1948 for violation of rules relating to the keep- 
ing of program logs (Sections 3.181(a) and 3.183) and for noncompliance 
with rules relating to maintenance and testing of auxiliary transmitters 
(Sections 3. 46(a) and 3.57). At the same time an advisory notice of 
unsatisfactory condition was issued with respect to the accuracy of the 
voltmeter in the auxiliary transmitter. Another citation was issued in 
November 1950 for violation of Section 3. 46(e) on account of failure 
to have available performance measurements of broadcast equipment 
and at the same time advisory notice of unsatisfactory condition with 
respect to the tower and its markings was issued. The licensee 
promised correction and future compliance in response to both citations. 
There was no contention that such compliance was not given and the 
evidence showed that following the 1950 citation an arrangement was 
made with a Mr. Bergman who furnished the required test equipment 
and performed the tests. | 

27. Mr. Saj charged that the licensee did not believe in main- 
taining equipment until it broke down and that his own efforts, to perform 
maintenance had to be “sneaked in” because the chief engineer was 
forbidden from doing studio maintenance while the station was on the 
air or at the transmitter when the station was in operation. At one 


period there were only two regular engineers, including Mr. ‘Saj, and 


' 
| 
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only one of these was on duty at a time so that it was not possible to 
make antenna readings as required by the Rules, an operation which 
requires the presence of two engineers. When Mr. Saj wished to have 
the FM frequency deviation monitor calibrated and requested $50 in 
order to make a trip for this purpose he was refused permission. It 

is true that the testimony of both Saj and Wyszatycki indicates that 

all was not well between the two men and, therefore, imposes additional 
caution in accepting the word of the former chief engineer at face value 
but it is also significant that certain of the allegations made by Saj in 
his testimony were never contradicted. 

28. There was conflicting testimony as to whether Mr. Saj 
had been fired by the licensee or had left his employment at WWOL 
voluntarily and there was also conflicting testimony as to whether Mr. 

- Wyszatycki had actually refused to purchase required test equipment 
or not. On the basis of the facts available in the record it must be 
found that the licensee displayed some neglect toward the technical 
side of his operation although the findings must also be tempered by 
the consideration that the chief engineer (Saj) was obviously not on the 
best of terms with Wyszatycki. When the latter turned and walked away 
after being advised of the need for painting the tower markings, the act 
could just as easily have expressed personal exasperation as it could 
have expressed a refusal. Nonetheless there is no dispute but that the 
tower had not been painted with the regularity to which Mr. Wyszatycki 
testified and it is not without significance that he failed even to recall 
that there had been FCC citations. It must be noted, however, that 

5131 the evidence showed no technical violations or deficiencies in main- 
tenance after Mr. Saj left employment at WWOL. 

29. In December of 1946 Mr. Wyszatycki, applying for a radio 
station in Huntington Park, California, was involved ina comparative 
hearing. His opponents in the present proceeding called attention to 
a number of matters which they alleged to be misstatements or incon- 
sistencies in comparing the Huntington Park application with other 
applications or testimony. Most of these are either explainable or are ‘ 


trivial, but two or three of them must be noted. 

30. In the Huntington Park case Mr. Wyszatycki did not 
include the Avenue Bar and Grill in Buffalo as being one of his other 
business interests. Itis clear, however, that Mr. Wyszatycki did not 
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consider that he had an ownership interest in the Avenue Bar and Grill 
and there is no reason to believe thathe ever regarded his interests as 
being other than that of landlord. Furthermore, his omission of certain 
assets in the balance sheets which he filed with the Commission can be 
explained by the fact that the balance sheets were intended as partial 
statements. He testified in the Huntington Park case that he did not 
yet own a house in Huntington Park but intended to buy one “when they 
(prices) come down.” This, he thought, would be within two or three 
months and he said he would purchase a home there whether ox not 

he received a construction permit. Soon after this testimony he re- 
turned east because the Commission had just granted a construction 
permit for what later became WWOL. He has not returned to Huntington 
Park since except for a vacation. Mr. Wyszatycki did not notify the 
Commission of any abandonment of his intention to live in Huntington 
Park although his return to Detroit (where he had lived) preceded the 
issuance of a proposed decision in the Huntington Park case. During 
the present hearing Mr. Wyszatycki declared that he had intended to 
move to California even prior to the Huntington Park hearing and divide 
his time between the two cities (Huntington Park and Buffalo) provided 
he received a grant in each. He also disclaimed having intended to 
leave Huntington Park permanently when he returned east. : 

31. In his original application for Station WWOL he represented 
that he was a university graduate but testified in the Huntington Park 
case that “I put in a year and a half at law school at the Michigan 
University. " During the present hearing it developed that he is not 
a university graduate but that he did attend classes in the law school 
of the University of Detroit for approximately a year and a half. 

32. In fairness to Mr. Wyszatycki it must be found from 
listening to his testimony that he experiences difficulty in his English 
expression and the seeming inconsistencies which occurred in his 
testimony and were cited by Great Lakes and WKBW-TV may have 
resulted from confusion as to exactly what his words meant. ‘Thus 
his statement regarding Michigan University when he meant Detroit 
University--a harmless error--was very likely a matter of misunder- 
standing. There is also no reason to believe that he was speaking 


falsely when he declared his intention of moving to California in 1945. 
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5132 Nevertheless his failure to recall on the witness stand that there had 
been F.C.C. citations against WWOL, his difficulties with the New York 
Liquor Board and his apparent indifference to maintenance at WWOL do 
not suggest a thorough attentiveness to legal and administrative require- 
ments even though they do not mark him as deficient in character. 

33. WKBW-TV, Inc., is a New York corporation newly formed 
for the purpose of constructing and operating a television broadcast 
station in Buffalo, New York. It has 200, 000 authorized $1 par common 
voting shares, all of which are subscribed. Its officers, directors 


and stockholders are as follows: 


Shares 
Name Office No. 
ee ————— & 
Clinton H. Churchill President 102,000 51 
. Director 

Alfred E. Anscombe Vice President 10, 000 5 

Director 
Edward H. Kavinoky Treasurer-Secretary 48,000 24 

Directom 
Darwin R. Martin -- 10,000 5 
Buffalo Wast Paper Co., Inc. -- 30,000 15 
All of the officers, directors and stockholders are residents of Buffalo, 
New York2/ 


34. Clinton H. Churchill was born in Buffalo in 1888 and has lived 
in the area since then,including 20 years on a farm in Niagara County. 
As a young man he was employed in a Buffalo department store, was 
vice president and assistant manager of a general insurance business 
in Buffalo and served as pastor of a Methodist Church. In 1920 he founded ¥. 
the Churchill Evangelistic Association in Buffalo, a nonsectarian free 
church which eventually became the Churchill Tabernacle. After taking 
a divinity course of the Methodist Episcopal Church he was ordained a 
Methodist minister in 1922. From 1920 to the present he has been presi- - 
dent and trustee of the Churchill Tabernacle and served as its pastor 
until May 1, 1954. Station WKBW was established in 1926 by the 
Churchill Tabernacle under Dr. Churchill's leadership and was transferred 


in 1928 to Buffalo Broadcasting Corporation, of which he was executive ns 


vice president and a stockholder. In 1947 the station was acquired by 


Ey One stockholder in Buffalo Waste Paper Co. resides in San 


Francisco but the rest are Buffalo residents. 
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WKBW,Inc., in which Dr. Churchill has been president, director and 
minority stockholder ever since. He has also been general manager 
since May 1948 and holds an option to acquire the majority of the stock 
presently owned by the Churchill Tabernacle. At one time he also 
owned and operated Churchill Farms which engaged in the business of 
raising poultry, fruit and live stock and in storing and processing these 
items. Dr. Churchill is a trustee of Bob Jones University, Greenville, 
South Caroline, and has been an officer or member of a number of 
religious organizations. In 1937 he was awarded the Medal of Good 
Citizenship by the Buffalo Chapter of Veterans for Foreign Wars; he 
was co-chairman of the Greek Earthquake Relief campaign in western 
New York in 1953; he is on the Mass Media Committee of Buffalo 
Round Table of the National Conference of Christians and Jews. 

5133 35. Alfred E. Anscombe was born in Buffalo in 1920 and has 
always lived there. From 1934 to 1941 he worked with Buffalo broad- 
cast stations as announcer, sportscaster and master of ceremonies. 
During the war he held a commission in the Air Force and was there- 
after a partner ina public relations firm. He joined WKBW in 1948 
as public relations director, becoming local sales manager in 1952 
and manager in 1953. He has produced a number of live talent programs 
and has been a director and vice president of WKBW since 1953. Mr. 
Anscombe for three years has been chairman of the Niagara Frontier 
Military Manpower Committee and has been active in civil defense as 
well as in a number of civic, social and fraternal organizations and 
charity drives. He is a vice president and director of the Churchill 
Tabernacle. | 

36. Mr. Anscombe is proposed as station manager of WKBW-TV 
and will direct the day-to-day operations. Like Dr. Churchill he will 
divide his time between the AM and television stations. In preparation 
for this he has visited a number of television stations, including those in 

Buffalo, and has studied texts on the art. | 

37. Edward H. Kavinoky has been a lifelong resident of Buffalo 
and has practiced law there since 1926. He is either an officer or 
director of several business corporations, including a producer of 
radio and television programs and has been active in numerous civic, 
charitable, cultural, professional and welfare groups in Buffalo. 

| 
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Mr. Kavinaky has appeared on both radio and television programs, 
including a series carried by WBEN and WBEN-TV, Buffalo, produced 
on behalf of the Erie County Bar Association. Mr. Kavinoky expects 
to spend about five hours a week at the station, in addition to partici- 
pation in general policy matters. Mr. Kavinoky also stated that he 
might occasionally serve as a master of ceremonies for WKBW-TV. 
His knowledge of existing policies at Station WKBW in connection with 
such matters as limitations of spot announcements, allocation of 
commercial time and the like was somewhat limited and he could not 
state whether there were any regularly scheduled local educational 
or discussion programs on the AM station at the time of his testimony. 
38. With respect to the other stockholders it can be said that 
neither Mr. Martin nor the Buffalo Wastepaper Company and its 
stockholders propose any activity in the daily operations of the television 
station. 


Integration of Ownership and Management 


39. Certain summary findings can be made on the degree of in- 
tegration between ownership and management. These are partly based 
on statements of intention made by the witnesses--and also admissions 
on cross-examination--and partly on prior conduct in connection with 
other radio and TV operations. The principals in Great Lakes, who 
are taken to be the officers and directors since there are no individual 
stockholders, will participate only in general direction and with the 

5134 possible exception of Mr. Laux and Mr. Clother, there will be no 
activity by them in day-to-day operations. Even Laux and Clother will 
not be active in the sense that they will design program ideas or super- 
vise some aspect of production such as public service programming. 
Mr. Wyszatycki will be the general manager of his TV station but will 
also continue to devote some time to the affairs of WWOL although he 
may hire a manager there. He delegates many matters to his son who 
is quite active in the station as he has been in the preparation of TV 
plans. In WKBW-TV Mr. Anscombe will be intimately associated with 
the TV station although he too will continue to give some time to the AM 
station. Dr. Churchill will be general manager of the TV station as he 
is with WKBW. In the immediate past and in the preparation of TV 
program plans Dr. Churchill gave Mr. Anscombe wide latitude and 
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acted more as a reviewing authority than an actual participant. While 
Mr. Kavinoky may participate in over-all planning and occasionally in 
public service programming, his past activity at WKBW does |not 


promise a close connection with future operations. | 
Ownership of Mass Media of Communication 

40. Stockholders in both Great Lakes and WKBW-TV, Inc. have 
various interests in other mass media of communication which, although 
shown in preceding paragraphs, are grouped together here for ready 
reference. The individual applicant who constitutes Greater Erie is 
licensee of Station WWOL, operating on 1120. kilocycles, with 1 kilowatt 
power, daytime only, and WWOL-FM in Buffalo but has no other 
interests in mass communications. | 

41. Great Lakes. Buffalo Courier Express, Inc. owns one of 


two daily English-language newspapers published in Buffalo, with an 





average daily circulation of 147, 667 and an average Sunday circulation 

of 293,553. The Courier-Express is the only Sunday newspaper 

published in the Buffalo Metropolitan Area, and the only morning news- 
paper in Buffalo. Also published in Buffalo is the Buffalo Evening News, 
with an average daily circulation, Monday through Saturday (no Sunday 
edition), of 290, 388. There are no other newspapers of significantly 
comparable circulation in either the Buffalo Metropolitan Area or within 
the predicted Grade A coverage of the proposed Great Lakes Television, 

Inc. station. | 

42. Buffalo Courier Express, Inc. is one hundred percent 
owner of WEBR, Inc., the licensee of standard broadcast station WEBR, 
operating on 970 kilocycles, with 5 kilowatts power, unlimited time, 

in Buffalo. 

43. William J. Connors, Ill, is president, publisher, and 51% 
stockholder of Buffalo Courier Express, Inc., and president and 
director of WEBR, Inc. | 

44. Copper City Broadcasting Corporation is licensee of 
standard broadcast station WKAL (1450 kc, 250 w), Rome, New York, 
and television broadcast station WKTV (Channel 13), Utica, New York. 

5135 45. Myron J. Kallet, president and principal stockholder of 
Copper City has numerous motion picture theater interests, none of 


which are in the Buffalo area. He is an officer and director df seven 
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theater companies in Oneida, New York, and is president and director 
of Kallet Theaters, Inc., operator of 26 first-run houses in New York 
State. 

46. William T. MacNeilly, also an officer, director and stock- 
holder of Copper City, is an officer in Kallet Theaters, Inc., and in 
several of the Oneida companies with which Kallet is associated. 

47. WPIT, Inc. is licensee of standard broadcast station WPIT, 
Pittsburgh, Pennsylvania, and 41% owner of Neptune Broadcasting 
Corporation, licensee of standard broadcast station WF PG, Atlantic 
City, New Jersey. 

48. Through their stockholdings in WPIT, Inc., Allen H. 
Berkman, Jack N. Berkman, Louis Berkman, and John J. Laux hold 
a controlling interest in the following stations, known as the “Friendly 
Stations": WPIT (AM), Pittsburgh, Pennsylvania; WSTV-AM, 
WSTV-FM, and WSTV-TV, Steubenville, Ohio; WBMS (AM, Boston, 
Massachusetts; and WFPG, Atlantic City, New Jersey. Mr. Laux 
is the managing director of the “Friendly Stations” and is executive 
vice president of WSTV, Inc., executive vice president and secretary 
of Neptune Broadcasting Corporation (WF PG), secretary and treasurer 
of WBMS, Inc., and president of WPIT, Inc. He is director in each. 

49. At the time of the hearing, John J. Laux was the sole 
owner of standard broadcast station WJJL, Niagara Falls, New York. 
An assignment of the license of that station from Mr. Laux to Niagara 
Falls Frontier Broadcasting Corporation has since been approved by 
the Commission. . 

50. Allen H. Berkman is the owner of a 4. 4% interest in 
standard broadcast staion WJPA, Washington, Pennsylvania. 

51. Robert C. Hayman is treasurer and general manager of 
Cataract Theater Corporation, which owns and operates two of the 
seven indoor motion picture theaters in Niagara Falls, the Cataract 
and the Strand. He is also treasurer, director and a one-third owner 
of the Country Theater Corporation which owns the Starlight Drive-In 
Theater at Niagara Falls and has a 50% interest in the Falls Autovue, 
also in Niagara Falls. 

52. WKBW-TV, Inc. Dr. Churchill, the president, general 


manager, director, and majority stockholder of the applicant WKBW-TV, 


Inc. is also the owner of 26. 44% of the issued and outstanding stock of 
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WKBW-TV, Inc. licensee of station WKBW in Buffalo, which operates 
with a power of 50 kilowatts on a full-time, round-the-clock basis. 

Dr. Churchill has always voted the stock of Churchill Tabernacle 

(51. 34%) in WKBW, Inc. and has an option agreement to purchase all 

of the stock owned by the Tabernacle. Messrs. Kavinoky and Anscombe 


are directors in WKBW, Inc. and the latter is likewise vice president. 


5136 Past Operations of Stations Owned by Principals in the Applicants 


53. In considering the past operation of stations owned and 
operated by principals of the three applicants here, the stipulations 
recited in paragraph 2 of the Preliminary Statement must be considered. 


Great Lakes: | 


54. WEBR was originally licensed in 1924 as the second radio 
station in Buffalo, and was purchased by the Buffalo Courier-Exp ress 
in July 1942. After acquiring WEBR, the Courier-Express applied for 
an authorization to increase power and move from a local toa | 
regional frequency. The application was granted in 1947 and cdnstruc- 
tion of the new facilities was completed in March 1948. WEBR 
operates unlimited time with 5 kilowatts on 970 kilocycles as an 
affiliate of the Mutual Broadcasting System. ! 

55. The 1952 composite week showed that WEBR had devoted 
19% of its time to live programming and 22% & the similar week of 


1953. The type analyses for these two weeks are shown as follows: 





1952 1953 
Entertainment 80. 34% 76.90% | 
Religious 2.42 3.06 
Agricultural . 36 0.00 
Educational .71 .18 
News 11.23 14.10 | 
Discussion « TE . 35 
Talks 4.03 5. 41 
100. 00% 100-00% | 


56. Great Lakes presented evidence as to a substantial amount of 
public service programming and announcements during 1951, 1952 and 
1953. A considerable number and variety of organizations were thus 
served, among them being charitable, religious, cultural and governmental. 
In 1953 the station broadcast approximately 675 programs on behalf of 
| 
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nonprofit enterprises and these varied in length from 15 minutes to 

5 hours. Owing to the fact that WEBR is the only station in Buffalo 

regularly operating a mobile transmitting unit it has been able to 

cover such things as the annual Chamber of Commerce dinner, parades, 

celebrations in various parts of the suburban community and remote 

disc jockey shows designed to raise funds for organizations like the 

Philharmonic Orchdstra. The statistical analyses for composite 

weeks of 1952 and 1953, plus a specially selected week in 1954, indicate 

a markedpaucity of programs designated as agricultural, | educational 

and discussion. At no time was the percentage devcted to any of these 

types more than .71%. News broadcasts over WEBR are prepared by 

the station's news staff, which completely rewrites all wire news used. 
5137 57. Although Great Lakes has evidently not chosen to rely 

upon the past performance of standard broadcast staions owned by 

its principals other than Station WEBR in Buffalo, Greater Erie and 

WKBW-TV have relied on certain alleged shortcomings of stations 

controlled by the “Friendly Group, " Copper City and Mr. Laux as an 

individual. 

58. John J. Laux appeared as representative of the so-called 
“Friendly Group” and also as a witness on the performance of Station 
WJJL, Niagara Falis, of which he was previously the individual 
licensee. 

59. Station WPIT in Pittsburgh is a nonnetwork station operating 
daytime only and and a substantial part of its broadcast time has been 
devoted to religious programming. In 1952 this was 20% and in 1953 
it was 49%. Furthermore the preponderant amount of religious time 
in both years was commercial. The 1952 analysis also showed the 
following: Agricultural, . 6%; educational, 0%; discussion, . 6%. 
Similarly, in 1953: Agricultural, .15%; educational, 0%; news, . 8%; 
discussion, 0%. In explanation of the relatively high amount of religious 
programming and relatively low amount of news, Mr. Laux stated that 
it was the belief of the licensee that the public in the Pittsburgh area 


wanted the religious programs broadcast and that news was amply 


1/ WEDBR carries little or no agricultural programming, since its 


service area is confined largely to the Buffalo-Niagara Falls metropolitan 


area. 
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covered by other stations. He declared that time had been offered to 


educational programs but had been declined. It was true, nevertheless, 





that, in its 1952 renewal application, WPIT represented to the 
Commission it would devote 15. 6% of its time to religious programs, 
8. 2% to news and 1.8% to discussion. In the 1954 renewal application, 
however, the licensee proposed 5% of its time for news, notwithstanding 
the belief of Mr. Laux that other stations in the area covered this 
category sufficiently. | 

60. The analyses for composite weeks of 1952 and 1953 at 
Station WSTV-AM in Steubenville showed that in 1952 educational pro- 
grams amounted to only .57% and in 1953 amounted to . 1%. In the com- 
posite week of 1953 at Station WF PG:n Atlantic City no time was devoted 





to agricultural or discussion programs. At Station WBMS in Boston 
for the comparable weeks of 1952 and 1953 the station carried no 
agricultural programs. In 1953 it devoted . 34% to educational programs 
although this was imporved in the following year to 2. 23%. - WBMS 
operated with more than 88% of its time commercial in 1952 and 85% 
in 1953. Because the Commission questioned the high percentage of 
commercial time in 1953 the station was temporarily licensed pending 
the conclusion of an inquiry by the Commission. The renewal has since 
been granted. | 
61. Television Station WSTV-TV utilizes Channel 9 in 
Steubenville and has operated since December 24, 1953. On November 
19, 1954, less than 11 months after the station began operations, 
WSTV, Inc. entered into a contract for the sale of the station to the 
Columbia Broadcasting System, Inc. The transfer of the construction 
permit of that station to CBS was conditioned upon the FCC's grant of 
a construction permit to move the transmitter site and to a change in the 
main studio location to Florence, Pennsylvania, adjacent to Pittsburgh. 
On December 15, 1954, an application was filed for consent to this 
assignment of construction permit (File No. BAPCT-128). WSTV, Inc. 
also filed an application for modification of construction permit to 
authorize a move of the transmitter site of the television station to that 
5138 contemplated in the CBS sales contract, and to a move of the main 
studio location to Florence, Pennsylvania (BMPCT-2621). According 


to the application for assignment of permit the cost of all of the 
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_-properties to be transferred, after depreciation, was $393,044.95. The 
sales price to CBS was $3,000,000. In the original application for 
construction permit of Station WSTV-TV, and in subsequent pleadings 
and correspondence filed with the Commission, the principals of WSTV, 
Inc. represented that there was a need for a television station in 
Steubenville, Ohio (see License File of WSTV, officially noted at Tr. 
5813). .The proposed sale and accompanying move of the transmitter 
site and proposed studio had as its objective the establishment of a 
CBS-owned and operated outlet in the Pittsburgh, Pennsylvania market. 
After the issuance of a “McFarland letter, " these applications were 
voluntarily dismissed on June 13, 1955. 

62. The following is a comparison of the representations made 
by WSTV, Inc. in its original application of June 26, 1952, for construc- 
tion permit for the television station, and the performance of that 
station during a special composite week of 1954, with regard to the 
types and percentages of programs: 


Composite 

Type Original Application Week 
Entertainment 66. 5% 83.9% 
Religious 2.2 0.83 
Agriculture 2.3 0. 28 
Education 3.2 1. 80 
News ‘3.1 5.52 
Discussion 3.3 0.55 
Talks 6.0 §. 25 
Sports 3.4 .O 
Public Service Information - 1.80 

100. 0% 100. 0% 


63. Station WJJL, Niagara Falls, was built by Mr. Laux in 1947 
and operated by him continuously until its sale in February 1954. The 
analyses for 1953 showed approximately 20% of the time devoted to 
live programming and the following distribution as to types: 


Entertainment 74.58% 
Religious 10.90 
Agricultural 021 
Educational 031 
News 10.20 
Discussion 0.25 
Talks 3.55 


100.00% 


ee 


5139 During this week WJJL carried 290 commercial spots and only 5 
noncommercial announcements. Mr. Laux testified that he has inquired 
about the low number and the station manager had explained that during 
this period the station was carrying an unusually large number of 
public service programs. The number of noncommercial spot announce- 
ments broadcast during the composite week of 1952, however, was 
only 41. In 1954, the station originated a one-hour Sunday discussion 
program, “Let's Talk It Over, " under the auspices of the Niagara 
Falls adult education division of the Board of Education and featured 
panel discussions on city government, schools, parking and other 
questions. As part of its regular service, WJJL carried local ‘live 
news broadcasts containing news of the Niagara Falls area compiled 
in the station’s newsroom as well as its regular wire service | 
dispatches. | 

64. WKTV, Utica, New York, and WKAL, Rome, New! York. 
These are the stations licensed to Copper City. WKTV commenced 
telecast operations on December 1, 1949, and has had a very credit- 
able record of improving and expanding its physical facilities. ! Local 


live shows were broadcast from the outset and the composite weeks 


of 1952 and 1953 show approximately 11% of the time given to guch 


shows. The analyses as to program type for those years are of some- 
what doubtful value because of errors in classification but there is 
sufficient evidence to indicate that WKTV has made a reputable record 
in servicing community organizations and drives. ! 

65. WKAL is a standard broadcast station in Rome fox which 
the composite week of 1953 showed the following breakdown as to type 
of programming: Entertainment, 74.26%; religious, 2.27%; 
agricultural, 1.06%; educational, 2. 72%;— i news, 4. 38%; discussion, 
1.13%; talks, 14. 8%. | 

66. Greater Erie presented certain witnesses who were formerly 
employed by Copper. City Broadcasting Corporation Stations WKTV (TV) 
and. WKAL. (AM). In essence they testified that they were peppided with 





iy The contention of WKBW-TV that the programs classified as 
educational were improperly so designated is well made and these should 
have been classified as talks. Nevertheless it can be said that in some 
instances the programs did have educational content although they were 
not by or on behalf of educational institutions. 
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> 
a schedule or running sheet containing a list of programs and announcements~ 


together with the times at which they were to be presented; that they 
were instructed to log the announcements as shown on the running 
sheet regardless of the length of time actually taken; that if a network 
program was joined late because of an announcement exceeding its 
predicted time, the log was to show that the network had been joined 
on time; that Kallet theater spots shown on the running sheets as 8- 
second announcements usually lasted 15 to 20 seconds but were in- 
variably logged as 8-second announcments. The witnesses who were 
employed at WKTV also testified that they had called to the general 
manager's attention (Mr.. Fusco) the errors which had been placed in 
the logs regarding length of spot announcements and time of joining 
the network. At WKAL former employees testified that a similar 
system of running sheets was used and, among other things, when the 
words “weather report” were followed by an asterisk on the runnirmg 
sheet, the announcer was instructed to read a Capital-Strand theater 
5140 spot on behalf of Kallet theaters; such spot was then logged as 
“weather report” and given the designation “PSA” (Public Service 
Announcement). . These witnesses testified that they had been instructed 
to follow these practices by Mr. Barile, manager of the station. Each 
of the former employees of Copper City who were summoned by Greater 
Erie had earlier resigned from either WKTV or WKAL, as the case 
might be. There was some testimony to indicate that their resignations 
took place under a cloud or in at least one instance that the employee 
was fired but the evidence on this point was very inconclusive. 
Witnesses for Great Lakes, however, categorically denied that 
instructions had been given to show the logging practices just recited 
but instead indicated that it was the poligy of the stations to have 
commercial spots logged according to the exact time they required and 
otherwise to indicate correctly the beginning and end of either programs 
or announcements. The burden of proof was on Greater Erie to show 
that there were in fact improper logging practices and that such 
practices were followed either at the direction of, or by the consent of, 
the licensee. The parties have stipulated that no preference be accorded 
any applicant concerning inaccuracies, errors or omissions in the program 
logs of stations owned by an opponent unless there had been intentional 
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falsification or alternation of such logs by or with the knowledge and 





consent of the principals (see paragraph 2 of Preliminary Statement). 
There was no evidence to show that either Mr. Kallet or Mr. MacNeilly 
directed any erroneous logging practices or even that they knew about 
them. Furthermore, the respective managers, Messrs. Fusco and 


Barile emphatically denied the allegations of the former employees as 


to logging practices. Thus Greater Erie failed to sustain its burde n. 


Greater Erie: 


67. Station WWOL is licensed to operate on 1120 kilocycles 
1 kilowatt, daytime only. It is not affiliated with any network and the 
composite week for 1952 shows approximately 24% of the time devoted 
to live programming; the comparable week for 1953 showed 17% live 
programming. The type percentage breakdowns for these weeks are 


shown as follows: 
1952 1953 


Entertainment 76. 14% 85. 87% 
Religious 2. 80 2. 86 
Agricultural 0 
Educational 2. 80 0.92 
News 8.70 4. 40 
Discussion 0. 41 0.31 | 
Talks 9,15 5.62 ; 
100. 00% 100. 00% | 


| 





68. The precise extent of public service cooperation by this 
station cannot be determined. It was clear from the testimony that all 
of the spot announcements on behalf of nonprofit institutions and causes 
were not reflected by the program logs or in the so-called “slip 
sheets” from which the logs were eventually compiled. The testimony 
of Mrs. Milewicz, who works with two Polish programs, and Mr. 

5141 Rico, who directs the “Neopolitan Serenade, ” together with a 
stipulation agreed to by all parties, indicates thatWWOL during 1952 
and 1953 maintained a creditable record of carrying announcements 
and programs on behalf of charitable, religious, civic, governmental 
and similar organizations. The station does not now and has not in 
the past carried agricultural programs nor did it propose any in its 
1951 and 1954 renewal applications. No regular series of programs 
has been carried on behalf of a Protestant church or the Jewish faith 





- §2 


and although the original application and renewal application in 1948 

and 1951 represented intentions to devote 10%, 6%, and 8%, respectively, 
of the time to educational programs, no regular programs of this type 
have been broadcast either in English or a foreign tongue. Except for 
“Veterans Forum” the station has never carried a regular discussion 
program. In keeping with the general policy of Mr. Wyszatycki to serve 
foreign-speaking elements in the population of Buffalo, WWOL has de- 
voted substantial amounts of time to programs in Polish, Italian, 


German and Ukranian. i Except for recorded entertainment, news 


and sports, there are no regularly scheduled programs in. English. 

The applicant laid stress on his “Polish Ladies Program” which is 
conducted by Mrs. Milewicz and presented Monday through Friday for 
an hour and 45 minutes and an hour and 15 minutes on Saturday. It 
consists of several segments including about 15 minutes of live drama, 
a women's commentary, a live concert, about 25 minutes of Polish 
songs recorded and a short segment where poetry is read against a 
musical background. The program “Polonaise” is presented an hour 
and a half daily Monday through Saturday and an hour on Sunday. It 
contains news, a brief live concert, a half hour of polka records and 
on three days a week features “Kacik Poloni, ” which is ten minutes of 
announcements on behalf of organizations, parishes, schools, etc. 
Both of these programs are used by Mrs. Milewicz for publicizing 
worthy causes and for interviews or roundtable discussions which 

are of a general public service nature. The station has also partici- 
pated in the Good Samaritan Drive which is a campaign for Polish 

poor children in the Buffalo area. A somewhat similar format is used 
by Mr. Rico in his Italian program and all of the foreign language pro- 
grams are used for announcements on behalf of nonprofit organizations. 
Mr. Wyszatycki frequently performs as a singing artist on his station in 
the Polish programs. He regularly goes on the air Christmas on behalf 
of. the orphans of Poland fund. On occasions he has spoken on behalf of 
candidates in the Buffalo mayoralty elections, on one occasion for a 


Democrat and on another for a Republican. Mr. Wyszatycki testified 


1/ At the time of the hearing WWOL was devoting the following 


amounts of time on a weekly basis to foreign language programming: 
German, 1 1/2 hours; Ukranian, 1 hour; Italian, 7 1/2 hours; Polish, 
over 2C hours. 
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that he did not consider these political broadcasts as editorializing and 
stated that the broadcasts were paid for by the candidates. 

69. Both Mr. Wyszatycki and his son stated that the station 
has a policy of running double and triple spot announcements of one 
minute each within foreign language programs and justified the policy 
on the ground that they did not wish to interrupt musical continuity by 
distributing the spots through the program. The policy, however, was 
never reported to the Commission in the renewal applications. In his 

5142 original application for WWOL, Mr. Wyszatycki represented that 
all employees of the station “must be U. S. citizens.” The applicant 
intended this to relate only to “those employees who operate the 
instruments” but did not specifically say so in his application, There 
was evidence of other matters relating to mistaken computations of 
log analyses for composite weeks and erroneous listing of public 
service spot announcements carried in the 1954 renewal application 
but the significance of these matters is trivial and at best indicates 
carelessness. | 

WKBW -TV: : 

70. Station WKBW is licensed to operate on 1520 kilocycles 
with 50 kilowatts power, unlimited time, and is affiliated with the 

American Broadcasting Company. The station for several years has 

actually operated for 24 hours a day and is the only one in the area to 
do so. The composite week analyses for 1952 and 19532/ at Station 

WKBW show that approximately 14% of the time in 1952 was given to 

live programming while 13% was live in 1953. The type percentage 
breakdowns for these years are as follows: | 


’ 1952 


Entertainment 66. 1% 
Religious . 
Agricultural 
Educational 
News 
Discussion 
Talks 
100. 0% 


I] The original composite week log analyses submitted on behalf of 
WKBW were found to be inaccurate and they were submitted in revised 
form later during the hearing. Further examples of errors in classifi- 
cation were detected and a second revision undertaken. The above 
findings have been based upon the final revised analyses. | 
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71. In its past operation WKBW has been active in promoting 
community affairs and has donated time and production talent for 
worthy appeals and charitable drives. It has carried an.impressive 
number of noncommercial spot announcements as well as programs on 
behalf of nonprofit organizations. However, it is to be noted that of 
the 172 noncommercial announcements shown for the composite week 
of 1953, 68 were promotional announcements for sustaining programs 
and 16 were on behalf of the Churchill Tabernacle. Likewise in the 
composite week of 1952, of the 114 noncommercial announcements, 

30 were promotional and 19 were on behalf of the Churchill Tabernacle. 
The statistical analyses for the composite weeks of 1952 and 1953, 
which are shown above, reveal a relatively small amount of time de- 
voted to educational and discussion programs. It is the general 
policy of WKBW to limit its commercial spot announcements to one 
5143 minute and as a general rule it frowns on double spotting. The 
policy, however, was represented in the 1951 renewal application to 
contain an exception in connection with certain programs (viz., 
“Homemakers”") where products are often talked about in ad lib 
fashion and frequently in conjunction with live audience demonstrations. 
This exception is followed in other participating shows where the spot 
is permitted to have a larger number of words than a normal spot 
announcement and the announcer is expected to “ad lib.” It was found 
that while the 1954 renewal application specified only 7 commercial 


announcements exceeding one minute, there were actually 36.2: 
WKBW has never indicated in its reports to the Commission that there 


is a policy permitting the coupling of a time check announcement with 

short commercial spot announcements, apparently because Dr. 

Churchill does not consider this as doublt spotting. The practice has 
nevertheless been followed at the station of coupling such announcements. 
Great Lakes has, in its Proposed Findings, enumerated facts regarding 
what it calls over-commercialization at WKBW. In general these facts 
relate to commercial announcements and commercial continuity which 
considerably exceed the time limits specified in the policy of the station 

but in view of the stipulation (see paragraph 2 of the Preliminary Statement) 


1/ Three of these spots were elongated in order to meet a network 


Cue and many of the others could have been read by the announcer in one 
minute but, because of ad libs, ran longer than scheduled. 
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no preference can be awarded with respect to this matter and no 
findings need be made. | 
72. Station WKBW carries a daily program directed toward the 
interests of the Polish population in Buffalo. It is, however, | conducted 
in English six days a week and consists mainly of recorded Polish 
music. Occasionally live musical or dramatic entertainment is added 
and the format regularly includes news, weather and public service 
announcements. On Sunday the program is in the Polish language and 
features foreign news gathered from governmental agencies and over- 
seas press services. Similar programs are broadcast twice| weekly 
in Italian. | 
73. A considerable number of the religious programs have 
been commercial and solicitations of funds have been permitted. While 
the station has carried such programs as “Catholic Thoughts “2/ and 
“Message of Israel” regularly and for reasonable lengths of time, the 
pre-eminent regular religious programs have been those originating 
from the Churchill Tabernacle. . None of its other regular religious 
series have been carried as remotes. The program entitled | “Shouting 
With Elder Beck” is claimed by the applicant as being on behalf of the 
Negro population of Buffalo. The Elder Beck program is announced 
as follows: “The views expressed by Elder Charles Beck on this pro- 
gram are his own and do not in any way reflect or constitute the views 
of the management of Station WKBW.” Dr. Churchill stated that he 


intended this to mean that he did not agree necessarily with the 





theological views expressed by Elder Beck but no such disavowal of 


views is carried before or after other religious programs. Dr. 


5144 Churchill also.accepted as a characterization of the Elder Beck pro- 


gram that “it is sincere but not dignified. ” In his opinion the program 
performs a valuable service in impoverished areas of the city. It has 
been carried regularly for more than five years and during the course 
of it Elder Beck plays the trumpet, sings and preaches. | 


| 
is program was discontinued during the strike at WKBW 
which lasted from approximately May 1953 to May 1954. 

| 
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Proposals for Television 


Solicitation of Cooperation in the Community 


74. Each of the three applicants presented evidence to show that 
it made extensive efforts to secure cooperation from representatives of 
the religious, governmental, civic, charitable and similar agencies in 
“the Buffalo area, In its proposed findings Great Lakes has stressed this 
more than its two opponents but each one has made some effort to 
disparage the validity of contacts made by the opponents. For example, 
it is said that Greater Erie has an unbalanced list of contacts and that 
more than half of them relate to the foreign-speaking organizations, 
further, that virtually all of those were made by telephone. It is also 
charged that many of the solicitations performed by WKBW-TV were 
performed by an employee of WKBW rather than by Dr. Churchill. 

The salient fact remains that each applicant made a conscientious and 
widespread survey of the community in preparation for its television 
programming. To find any preference among them would result only 


in a strained and tenuous distinction. 


Planning for Television 


75. Greater Erie has clearly elected to rely upon alleged 
superior planning as an area of preference for itself. The word 
“planning” as used by this applicant includes skill shown in personnel 
assignment schedules and in the usage of space and equipment. It 
must be found, however, that Mr. Leon Wyszatycki himself relied upon 
his expert television consultant, Ted Lawrence, for advice on pro- 
duction matters and in the preparation of his application, reserving to 
himself the designing of broad policies and of program plans. Since 
program proposals are considered as a separate comparative matter 
it would thus appear that Greater Erie seeks a preference on the basis 
of the skill and performance of its hired consultant who will not be a 
permanent employee of the station. In the showings of Great Lakes and 
WKBW-TV, whatever errors may have been committed in planning the 
use of personnel and physical facilities, they were at least committed by 
men who are going to be in these applicants as key employees or even 


as officers and directors. Men of the caliber of Messrs. King and Fusco 
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Greater Erie and WKBW-TV have established policies as to the 


= Sfx | 
in. Great Lakes and Anscombe of WKBW-TV are not to be disparage d, 
furthermore, because they erred in minor particulars when drafting 
exhibits. The applicants have admitted by stipulation that each of 
them will have personnel, studios and equipment adequate to present 
their program proposals. Therefore, considering the fact that the 
technical planning of Greater Erie was performed by someone other 
than the applicant, it is clear that the preference sought by it must 
fail. . 


Program Policies 


76. Each of the applicants submitted precise statements of 
policies to be followed and most of their provisions contained no 
material bases for a preference. The policy statement of Great Lakes 
was reported to be the work of a group consisting of Messrs. | 
MacNeilly, Clother, Hayman, King, Ridgeway and Fusco, in which 
Mr. Fusco appears to have played the major role. Greater Erie ’s 
policy statement was largely the work of Mr. Lawrence, the con- 
sultant, in cooperation with Mr. Wyszatycki's son. Mr. Anscombe 
was largely responsible for the WKBW-TV policy, acting with the 
advice of Dr. Churchill and Mr. Kavinoky. A clear-cut distinction 
is perceived in the matter of foreign language programs. As noted 
elsewhere herein, Greater Erie proposes a considerable amount of 
programming in Polish and other foreign languages, while WKBW-TV 
proposes a somewhat lesser amount. All of the Great Lakes local 
programming, as a-matter of policy, will be in English. Both’ 


maximum amount of commercial time, which is 75%, but Great Lakes 





has not formally committed itself on this point (see paragraph 84). 


Propos ed Programming ! 


77. The proposed weekly schedules, when analyzed as to 


origin and type, result in the following tabulations: 
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Great Greater WKBW- =~ 
Lakes Erie 2 V,. ie, 
Network Commercial 48. 179% 42. 6% 29.81% = +« 
Network Sustaining 7.922 6. 1 15.79 4 
Recorded Commercial 8. 993 14.6 15. 49 : 
Recorded Sustaining 10. 278 1.5 1.76 
Wire Commercial -- -- -- 
Wire Sustaining -- -- -- 
Live Commercial 16.916 16.6 24. 67 
Live Sustaining 7.708 18.6 12. 48 4 
Total Commercial 74. 088 73.8 69.97 % 
Total Sustaining 25.908 26.2 30. 03 
. 000% 100. 0% 100. 60% 
No. Spot Announcements 493 290 350 - 
No. Noncommercial Spot 
Announcements 165 150 125 
Proposed Broadcast Hours 116-3/4 111:05 113 1/2 
Entertainment 72. 36% 62. 8% 62. 63% 
Religious 2.78 3.9 3.96 
Agricultural es! 4.0 1.76 
Educational 4.07 5.2 3.08 
News 5.65 9.5 7. 40 
Discussion 2. 38 5.4 5. 47 
Talks 11.55 9.2 15.70 
100. 00% 100.0% 100. 00% 
= 
5146 Great Lakes Proposed Programming 
78. Great Lakes has obtained no commitment from any television 
network but intends to seek a network affiliation in the event of a grant. = 
In the field of entertainment Great Lakes proposes to start each weekday 
with “Coffee Time, ” an informal program patterned after one telecast 
under the same name by WKTYV in Utica. It will include matters of 
general interest dealing with community service campaigns, charitable 
drives, etc. Other live entertainment programs include “Kid's 
Corner” (Saturday, 10:00 - 11:00 a.m.), a participation program 
designed to provide an outlet for talented youngsters in the Buffalo- 
Niagara Falls area; and ‘*‘Celebrity Club” (Monday through Saturday, Pe 


6:30 - 7:00 p.m.), which will contain an average of four or five film 
shorts per program and featuring popular vocalists and vocal groups. 
A weekly religious service from the studio on Sunday mornings from 
11:30 to 12:00 will be available to representatives of the Council of 


Churches, the Roman.Catholic Diocese, and Jewish Synagogues. There 
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will also be a daily 15-minute program along inspirational lines in mid- 
afternoon, supplemented by two half-hour presentations produced, 
respectively, by the Lutheran League and the National Protestant 
Council. | 
79. Asa regular agricultural service, the applicant proposes 
brief programs daily at noon and for 15 minutes Monday through 
Friday, consisting of market quotations, long range weather information 
and farm news provided by the College of Agriculture at Cornell 
University, the United States Department of Agriculture and local 
market authorities. In addition, Great Lakes proposes to telecast a 
“Farm and Home Hour” each Saturday from 12:30 to 1:00 p. m! P 
consisting of demonstrations of farm and garden techniques, talks 
by qualified farm leaders, and interviews and demonstrations by 
members and leaders of the 4-H Clubs. | 
80. Great Lakes proposes four locally originated newscasts: 
weekdays at 9:00 a.m.; daily at noon; daily except Sunday at 6:00 Ds IDs} 
and daily at 11:00 p.m. The news will be taken from a press wire 
service and supplemented by local news gathered by the staff. | Still 
photos and films will be used when available. In addition to these 
four regular daily newscasts, Great Lakes proposes to telecast a 
news film of the week’s events furnished by I.N.S. on Sunday from 
12:15 to 12:30 p.m. 
81. As regularly scheduled educational programs, Great 
Lakes will present “Schools on the March” daily from 5:00 to 5:30 
p-m., featuring students from area schools. “TV College” is a 
weekly half-hour lecture by instructors in the area and “Parade of 
Choirs" is a weekly half-hour period of choral music from school 
choral groups. “How To Do It” will be a daily 15-minute demonstration 
produced on behalf of the industrial arts departments of the Buffalo high 
schools. | 
82. Local live discussion programs include four weekly shows. 
“International House” will discuss matters of interest to aliens in 
cooperation with the U. S. Immigration and Naturalization Service and 
International Institute of Buffalo. On “Buffalo Press Table, ~ patterned 
after a similar program on WEBR, leaders in education, business and 
industry, will be queried by a panel of newsmen and other “ qualified 


5147 persons.” “Teen Talk” is a discussion program devoted to the 
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interests of teenagers, and “The People Speak” will be a forum on 
general subjects, controversial or otherwise. In its talk programs 


Great Lakes proposes a weekday homemaker's show, which is a 





combination of entertainment and culinary instruction; “All Outdoors, 
which is devoted to outdoor recreation, twice a week; and two daily 
sports programs giving afternoon and evening round-ups of the day’s 
sports. 

83. A minimum of six programs is planned from the Niagara 
Falls studio each week. On Tuesdays and Thursdays the programs 
“Coffee Time, * “Homemaker” and “Fireside Faith” will originate 
from Niagara Falls rather than Buffalo. 

84. Great Lakes plans to use the name of the Buffalo Courier- 
Express in station identification. It does not have any precise policy 
on the division of time into commercial and sustaining, nor does it 
have a fixed policy against commercial religious programs. Mr. 
Fusco, who is proposed as the station director, speaking for the 
applicant, indicated that he would regard 80% commercial time as a 
high figure and that he did not believe religious programs would be 
sold although they might be sponsored. 

85. An attack was directed at Great Lakes because of alleged 
similarity between its program policies and plans and those of Copper 
City when the latter was an independent applicant for this facility. 
Similarities certainly exist but the proposed schedule is not a slavish 
imitation nor is there any discernible reason why Great Lakes should 
not have utilized the television experience WKTV (Copper City and 
especially Mr. Fusco) in its planning and particularly in the early 
stages of operation. It can hardly be found that the Courier-Express, 
a major stockholder and an institution with long and intimate associa- 
tions with the Buffalo area, would sacrifice its participation and allow 


a group from elsewhere to dominate the station. 


Greater Erie Proposed Programming 


86. Greater Erie plans a network and the programs of CBS 
were assumed but the precise network will be subject to later 
developments in the event of a grant. As local live entertainment 
Greater Erie proposes a “Polish Variety Show” (Sunday: 12:00 - 12:30 
p-m.; Monday through Friday, 6:30 - 7:00 p.m.) which is a variety 


se 


program designed for the Polish-speaking population. It will comprise 


elements of music, comedy and drama, and will be superintended by 
Stanley Milewicz who is co-director of Polish programs at WWOL. 

An “Italian Hour” (Sunday, 7:00 - 7:30 p.m.) will be primarily musical 
but will also contain a comedy skit. “The German Hour” will be a 
variety program and “Special Event” will provide opportunity for a 
student and amateur talent, drawing upon music and dramatic depart- 
ments of local colleges and universities. No live —— will 
emanate from the Niagara Falls auxiliary studio. : 

87. An hour-long Catholic service and a half-hour “Teen Age 
Chapel, ” the latter being devoted to both Protestant and Catholic 
churches are proposed for Sunday, as well as a half-hour “Vesper 
Service” for Protestant churches. Other programs appearing daily 
will contain brief inspirational messages from a member of the 
clergy in the Buffalo area with rotation among all religious organiza- 

5148 tions. Each Saturday afternoon there will be a 15-minute program 
giving church announcements for the coming Sunday. | 

88. In addition to agricultural films in a program entitled “RFD 
Magazine” the applicant proposes “Farmers Bulletin Board” (Monday 
through Friday, 9:00 - 9:15 a.m.; Saturday, 1:15 - 1:30 p.m.) which 
will be under the direction of the manager of agricultural programming 
and will consist of news and interviews. Certain special events will be 
filmed by the applicant's staff when occasion demands. A 15-minute 
program Monday through Friday at 7:00 p.m. will contain market 
reports and the 4-H Club program will be devoted to projects of 4-H 
Clubs, Young Farmers of America and other similar organizations. 

89. In the area of educational programs there will be a 
weekly “PTA Forum” and a talent program for high school and junior 
college students. “University Workshop” will utilize extra-curricular 
activities of area colleges, such as bands, choirs and dramatic 
societies and will be rotated among the institutions of higher learning. 
inthe area. “Adventures in Art” (Sunday, 1:30 - 2:00 p.m.)iis a 
program under the direction of Mr. Schenck, Director of the Albright 
Art Gallery, affiliated with the University of Buffalo. The program 
will display works of art with appropriate comments. “TV Kindergarten” 
(Monday through Friday, 4:30 - 4:45 p.m.) is a program to be 
presented under the auspices and on behalf of the Buffalo Board of 
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Education, both public and parochial, and consisting of classroom 
activities of five or six youngsters of nursery schoolage. “Adventures 
in Learing” (Monday through Friday, 5:30 - 6:00 p.m.) is a program 
devoted to adult education, consisting of a series of five concurrent 
13-week courses in as many subjects, a specific subject to be presented 
in each of the five days of the week. Each course will be presented by 
a qualified member of the faculty of one of the many colleges and 
universitites in the Buffalo-Niagara Falls area, the following of which 
have indicated interest in participation in the program: University of 
Buffalo, Millard Fillmore College, Canisius College, St. Bonaventure 
College, University of Niagara, D'’Youville College, and Mount St. 
Joseph Teachers College. 

90. In its proposals for news broadcasts the applicant pro- 
poses a daily early morning 10-minute summary, supplemented with 
photowire service, stills and film shot by staff photographers. On 
each day this will be succeeded by three news programs in Polish, 
German, and Italian, respectively. Foreign language programs will 
also be carried each day in these languages shortly after midnight. On 
Monday through Friday there will be a local news and weather program 
for ten minutes at 7:15 p.m. and a final news and weather program for 
ten minutes at midnight. Except for network news the only other pro- 
grams in this category are a fifteen minute summary of news on 
Sunday at 6:00 p.m., a summary of area news on Saturday afternoon, 
weekend weather forecasts and film news programs. 

91. A considerable number of discussion programs have been 
planned and directed toward the interests of various groups including 
the Polish population, teenagers and Canadians. The more noteworthy 
of these include “Your Community Serves” (Sunday, 2:30 - 3:00 p.m.), 
a panel program devoted to community service organizations and 
“Your Government” (Saturday, 6:30 - 7:00 p.m.) which will be an 


5149 informal discussion of governmental issues moderated by a Buffalo 


judge. “What Do You Think” is a weekly panel concerning plays, 
operas, concerts and movies. “Polish Forum” (Thursday, 6:00 - 

6:30 p.m.) will be devoted to special problems of the Polish community. 
“Youth Is Served ” (Saturday, 4:00 - 4:30 p.m.) is a panel on vocational 
guidance for young people. Other discussion programs which are 
scheduled for once a week relate primarily to civic, educational, 


governmental and similar topics. 
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92. Talk programs include a “Hobby Time” program, a 
shopper's guide, a fashion show, and a program devoted to the showing 
of animal pets. “Let's Meet” (Monday through Friday, 1:15 - 1:30 
p.m.) will consist of informal interviews by the manager of women's 
programming with interesting personalities. Sports reviews will be 
presented twice each day. | 

93, For the most part the Polish programs will be in the Polish 
language but, except for news, the German and Italian programs will 
be mainly in English. More than 80% of local live entertainment pro- 
gramming will be in foreign languages and this represents 7. 04% of 
all nonhetwork programs. Foreign-language news accounts for 
6.12% of the nonnetwork programs and foreign-language discussion 


represents . 87%. | 


WKBW-TV Proposed Programming | 


94. Alone among the applicants, WKBW-TV concluded an 
agreement to affiliate, in the event of a grant, witha specifid net- 
work (ABC). The applicant proposes to commence each weekday 
programming with the “Clockwatcher, "a show similar to one now 
carried on its AM station. It will be an impromptu man-on-the- street 
program produced on the lawn in front of the studios and will include 
interviews with civic leaders and other prominent figures. A weekly 
half-hour amateur talent program has been planned as well ais a 
daily hour program, “Rumpus. Room, ” which will include film, 
monologues and pantomine.. Twice a week it will have interviews 
with personalities in the entertainment field. Films, skits, and 
other entertainment in a cabaret setting will be used on “Top Hat 
Review” (Monday and Wednesday, 6:30 - 7:00 p.m.) | 

95. There will be a daily “Morning Devotions" program from 
the studio in cooperation with the Catholic Diocese, Council of 
Churches of Buffalo and Erie County and the Jewish Synagogues. On 
Sunday a service will be conducted in rotation over a four-week period 
as follows: One Catholic Mass, two Protestant services and one from 
the Churchill Tabernacle. This program will be originated én a 
rotation basis from churches in the area, including one every two 
months from one of the cities near Buffalo. “Catholic Hour " (Sunday 


1:00 - 1:30 pm.) will consist of talks and sermons, supplemented by 
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choral groups, under the supervision of a director of radio and tele- 
vision of the Diocese. In addition the applicant proposes the “Lutheran 
Hour, ” (Sunday 10:00 - 10:30 a.m.) a film on religious matters intended 
to have a nonsectarian appeal. 

96. A midday program, Monday through Friday, called “Farm 
News Brief” will consist of news, market reports, weather informa- 
tion and advice for farm families. It will employ live and film demon- 
strations of farm practices in cooperation with the U. S. Department 
of Agriculture, County Agents and Home Bureau personnel. A 
Saturday program, “Farm Forum, ” will serve asa clearing house for 

5150 farm information with particular reference to western New York 
agriculture and will be presented in cooperation with governmental 
authorities and 4-H Clubs. 

97. As regularly scheduled educational programs the applicant 
proposes “Buffalo Museum of Science Presents” (Monday 11:00 - 11:30 
a.m.) on natural science in a museum setting with lectures, exhibits 
and film under the direction of a staff member of the Buffalo Museum 
of Science. It is designed to be suitable for in-school viewing. A 
demonstration of new products and techniques relating to home building 
and improvement is planned in “Industrial Arts for the Home” 
(Monday 9:00 - 9:30 p,m.) and a Wednesday evening program with the 
cooperation of faculty and student members of Niagara University will 
be devoted to discussion of political issues. “On The Campus” 
(Saturday 9:15 - 9:45 a.m.) will be concerned with home economics, 
art, physical education, and other fields at the various high schools in 
the area. The Board of Education has agreed to cooperate and 
supervise this program. There willalso be “Adult Night School of the 
Air” utilizing original dramatic scripts, “mental skills” panels and 


a series of puppet shows on “Legendary Figures in America. " On 


Sunday there will be a half-hour “Music Appreciation” program under 


the direction of'a faculty member from State University at Fredonia. 
98. Locally originated news programs are scheduled four times 

daily throughout the week (8:30 a.m. for five minutes, and at noon, 

6:00 p.m. and 11:00 p.m., each for fifteen minutes) to provide complete 

local and area news coverage, with special emphasis upon daily film 

coverage. Reporters will cover representative meetings throughout 


the western New York area, as wellas spot news. Weather reports 
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will be presented on all except the early morning newscast. Additional 
periods are provided daily for coverage of sports news originating in, 
or of interest to, the western New York area--fifteen minutes daily 
following the 6:00 p.m. newscast (except on Saturday when therd isa 
network sports review) and for ten minutes following the 11:00 p. m. 
news (except Wednesday and Saturday when play-by-play sports are 
being telecast). Film of local sporting events covered by the station 
will be presented regularly. | 

99. As regularly scheduled discussion programs the applicant 
plans a “town hall” forum on Tuesday from 8:30 to 9:00 p.m., “We 
Enforce The Law” Friday, 6:30 to 7:00 p.m., a program relating to 
such subjects as juvenile delinquency, traffic violations, narcotics, 
etc., and “Vets Roundtable” Saturday, 1:30 to 2:00 p.m., a program 
devoted to matters of veterans’ interests. | 

100. A Monday through Friday program (4:00 - 4:45 p.m.) 
entitled “Polish-American Party” has been designed for foreign language 
groups. It will include such diverse matters as demonstrations of 
Polish cuisine, music and dances by amateur groups and advice to 
newly arrived immigrants on the American way of life. Portions of it 
will be in Polish and it will be conducted by an expert in the Polish 
language. Immediately following this is a 15-minute program, | partly 
discussion and partly talk, designed to present Polish-American 


5151 viewpoints on a great variety of subjects. An entertainment 


_ variety show primarily for the Polish-American population will be 


presented for one hour on Sunday afternoon. For the Italian population 
the station will telecast “Italian Memory Time” and “Italian- : 
American Outlook” (Tuesday and Thursday, 6:30 - 7:00 p.m.) ‘The 
first of these will feature amateur talent with dances, music and other 
entertainment, while the latter will consist of talks and discussions 
designed to interest Americans of Italian descent. Programs | will be 
conducted largely in Italian by a Master of Ceremonies skilled in that 
language. For the Negro audience a Saturday evening half- hour pro- 
gram entitled “Rhythm and Blues Preview” has been prepared with a 
Negro Master of Ceremonies. 

101. Designed especially for women are “Femme Seminar, * a 
weekly home economics program in cooperation with D'Youville 


College; “Cooks Coffee Klatch” (Monday through Friday, 10:00 ~- 10:30 
. | 
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a.m.) which is a kitchen show; “At Home With The Ladies” a Monday 
through Friday half-hour program devoted to fashions, flower arrange- 
ments, make-up, household hints, and child care; “Town Topics, ” 
Monday through Friday, 1:30 - 2:00 p.m., will be devoted to activities 
of women’s organizations and will include twice a week a discussion of 
subjects relating to health, education and the like. A Saturday morning 
“shopper's guide” program under the station's Women's Director has 
also been scheduled. 

102. In making plans for its religious programming the applicant 
approached the Catholic Diocese of western New York, which presumably 
includes Niagara Falls, but in soliciting Protestant assistance it saw 
only the Council of Churches for Buffalo and Erie County. The program 
“Political Science For Everyone” would be in cooperation witha 
University in Niagara Falls but apparently only the Board of Education 
for Buffalo was asked to cooperate in the program “On The Campus. ” 
In its list of contacts WKBW-TV showed only one individual, the Very 
Reverend Francis Meade, president of Niagara University, for the 
city of Niagara Falls and its special events programs do not appear to 
include any originations from that city. 

103. Each of the three applicants has proposed to cover special 
events in the area such as parades, patriotic ceremonies, business 
shows, charitable drives, agricultural and horse shows, and special 


religious services, particularly Christmas Eve Midnight Mass. 


Staff Planning and Experience 


104. Great Lakes seeks a preference with respect to the 
quality of named individuals whom it proposes to employ and who are 
already employed. Greater Erie contends that the stipulation set 
forth in paragraph 2 of the Preliminary Statement precludes sucha 
preference but claims that its own staffing plans warrant a preference 
on the theory of better planning. A fair reading of the stipulation, 
especially when considered in the light of discussions which preceded 
it, makes it clear that all applicants and the Broadcast Bureau have 
recognized the capacities of each applicant to produce its proposed 

5152 program schedule with the staff, studios anc equipment specified. 


In other words, the proposals in these areas are adequate without 


regard to comparative merits. The stipulation, however, does not 
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preclude a comparison of individual employees in terms of their, 
experience, special qualifications, etc. nor does it exclude a compar- 
ison in terms of planning. However, as WKBW-TV has pointed out in 
its reply findings, the Commission repeatedly has made it quite clear 
that its concern with such matters as staffs, studios and equipment is 
mainly as to whether they are adequate to effectuate toa reasonable 
degree the programs proposed, WKRG-TV, Inc., 10 RR at 268 (a); 
Brush-Moore Newspapers, Inc., 11 RR at75l. Froma careful, 
reading of these cases it will appear that unless there is a significant, 
namely, a considerable difference between applicants with respect 
either to the qualifications of employees or the care with which staff, 
studios and equipment are assigned with respect to programming, 

the Commission does not believe a preference should be awarded. 

105. Great Lakes proposes Cyril B. King as general | 
manager. He has been employed by radio stations and newspapers 
during a career of some 19 years. When the Courier-Express bought 
Station WEBR in 1942 he was employed there as general manager and 
later as vice president. In 1952 Mr. King was appointed executive 
editor of the Courier-Express but he has also served in an advisory 


capacity to WEBR and would continue to do so although he would 





resign his present duties with the Courier-Express to work full time 
in the day-to-day operation of the proposed television station. | 

106. Michael C. Fusco (station director) has worked as an 
actor, business manager, and scenic designer in the theater and has 
written, produced and participated in radio programs for several 
stations. He was a member of the pioneer group which worked! in 
experimental television for General Electric at Schenectady and after 
the war became general manager of WKAL where he was responsible 
for instituting an on-the-job training program. Since 1949 he has been 
general manager of television station WKTV but will move to Buffalo 
for full-time employment if Great Lakes is awarded a grant. ! 

107, Frank D. Ridgeway (director of engineering) has berved 


at several stations in an engineering capacity and was at one time with 





the consulting engineering firm of Frank H. McIntosh, Washington, 
D. C. Since 1947 he has been director of engineering at WEBR. He 


has attended classes in television and visited operating stations. In 
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the event of a grant his duties will be divided between the television 
station and WEBR as required. 

108. William A.. Schweitzer (production manager) began his 
radio experience as news editor for WEBR and was later made pro- 
motion manager. He has had experience in sales and since 1952 has 
been program director, He has also worked for the Buffalo Evening 
News and has observed operations at other television stations. 

109. Edwin Whittaker (program director) after a career in 
the theater entered radio as an employee of WNBF, Binghamton, 
where he later had six months of television operating experience. 
Since 1950 he has been at television station WKTV, directing and 
supervising programs. He will move to Buffalo in the event of a 
grant, 

5153 110. Greater Erie. Mr. Leon Wyszatycki proposes toactas 
general manager and his experience has already been set forth 
elsewhere. 

lll. The station manager will be Harry E. Travis who 
studied radio at Pasadena City College and worked in various capa- 
cities at Station WKZO, Kalamazoo. After 1950 he was program 
director at that station and also at WKZO-TV and in 1953 he became 
station manager of WKBZ-TV in Battle Creek. In 1954 he became 
assistant general manager of WNEM-TV in Bay City, Mighigan. 

112. Thaddeus (Ted) Wyszatycki (manager of public service 
programs) is the son of the applicant and has worked at WWOL since 
1948. He has been station manager since 1950 and in that capacity 
devotes substantial time to public service drives in the Buffalo area. 
He is a member of the Polish-American Youth Organization, the 
Grocery Manufacturers Representatives of Buffalo and the New York 
National Guarda. L/ 


1 13. Stanley Milewicz (manager of Polish programs) has hada 


long and active career in the theater and in radio. He has produced 


1/7 The Examiner ruled that no evidence would be received on the 
Civic activities or military service of persons who will be merely 
employees of the proposed station, and who have no ownership interest 
or office therein. It is believed that in the case of Ted Wyszatycki, 
however, his family relationship to the applicant gives relevance to his 
community activities in Buffalo, to the extent that they indicate his roots 
in the communities to be served. 
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and directed approximately 100 stage plays and has written several. 


His connection with radio production of Polish programs dates back to 
1925 and includes employment at stations in Detroit, Chicago and 
Buffalo. He is in charge of the WWOL radio theater which produces 
plays in Polish on the station and also on the stage. A question was 
raised by Great Lakes as to whether the applicant could take credit 
for this project but the evidence shows that the objection is unduly 
captious. Mr. Milewicz is an employee of Greater Erie and regardless 
of the fact that WWOL does not give financial support to nor draw pro-~ 
fits from the radio theater when the latter presents its plays on the 
stage, there is sufficient identity between Mr. Milewicz and the 
station plus evidence of the station's cooperation in presenting Polish 
plays to award Greater Erie whatever credit this particular feature 
will afford. | 
114. WKBW-TV. In addition to the general manager and station 
costes WKBW-TV has selected Frederic Carr as its program 
director and Leroy Fiedler as its chief engineer. Mr. Carr has been 
serving the station as a consultant through the hearing and testified 
at length concerning the production aspects of the proposed programming. 
He has had many years of broadcast experience, six years in radio as 
a director at CBS and six years in television, four at ABC-TV and two 
5154 ~on a free-lance basis, as a producer-director, Three of the television 
programs on which he has worked have won Peabody Awards. He has 
served as a producer and/or director on a number of television network 
and local programs in New York, including dramatic, musical, news, 
situation comedy, discussion, religious, women’s and other programs. 
115.. Leroy Fiedler, proposed chief engineer, has been contin- 
uously employed in radio since 1926, all but three of these years being 
with WKBW. He has been its chief engineer since 1947 and supervised 
the building and installation of WKBW's transmitting plant in 1941, and 
its studio and office building in 1951. He has taught radio at Canisius 
College and at a local high school. He attended the RCA Television School 


2) The experience of Dr. Churchill and Mr. Anscombe has been 
set forth elsewhere. 
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in Camden for two weeks and observed the construction and operation of 
several television stations. He keeps abreast of developments in broad- 
casting by studying texts and journals. 

116. WKBW-TV has made plans for the employment of its staff 
after a grant as needed during the construction of the station and for 
pre-operational training and rehearsals. During the training period the 
station will have employees use paid time to observe other operating 
stations and attend television courses. Studying of texts will also be 


encouraged, and a library will be assembled for that purpose. 


Studio and Equipment Proposals 


117. Great Lakes proposes a main studio building at 23 North 
Street in Buffalo, adjacent to the present WEBR studios. It will bea 
two-story edifice with a main studio room (25” x 45) on the first floor, 
having a ceiling height of 23" extending through both stories to the 
roof. The second studio (15° x 9°) having a ceiling height of 10° is 
identified as a news and speakers studio. This will be used in lieu of a 
separate announcer’s booth and Great Lakes plans its use only for 
programs in which the persons being televised will be in a sitting 
position. An auxiliary studio is also proposed for Niagara Falls 
(25° x 34’) having a ceiling height of 10°, from which the applicant will 
have a minimum of six programs per week. Four portable cameras 
will be purchased and two of these will regularly remain in the Niagara 
Falls auxiliary studio but may also be used on remote telecasts. The 
fact that there will be only two cameras in the Buffalo studio would 
make it impossible to have a rehearsal simultaneously with the production 
of a two-camera show. Equipment is proposed for the taking and pro- 
cessing of motion pictures and for broadcasting network color programs 
from the commencement of operations. 

118. The main studio building of Greater Erie will be located 
at 401 Delaware Avenue in Buffalo and will be built by Dr. Francis 
Lipinski and leased to the applicant. It will be a two-story building with 
two studios, each measuring 41° x 62’ and having an 18° ceiling height. 
Each studio will have a separate control room and there will be a 
master control room over these. An auxiliary studio is proposed in 
Niagara Falls and it will be built by the existing lessee of a store 


building and then sublet to Greater Erie. A total of five television cameras 


% 
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5155 are proposed, including two live and three field cameras and two 


complete film chains. Equipment for regular telecasts of color programs 
is not proposed but space has been made available for the installation of 
such equipment if and when it is purchased. The studio plans were 
drawn by an architect from sketches furnished by the Greater Erie 
consultant, Mr. Ted Lawrence. Mr. Lawrence also drafted the 
equipment proposal of Greater Erie in consultation with RCA “a a 
Washington engineering firm. ; 

119, WKBW-TV proposes main studios in Buffalo in an \ existing 
building at 1420 Main Street, next door to the present studios of AM 


- Station WKBW. As remodeled the portion of the building used by the 


television operation would contain two studios (44° x 55° and 33° x 34°). 
The ceiling of the main studio is concave and the lowest height is 20°. 
Four complete camera chains are proposed, each camera being adaptable 
to either studio or remote use. Equipment for the taking and processing 
films is proposed. No auxiliary studios in aeene Falls or elsewhere 
are proposed by WKBW-TV. ! 

120. This aspect of the case was prepared on behalf of Great 
Lakes and of WKBW-TV by men who will be on the permanent staffs 
of those applicants. The Greater Erie studio and equipment proposals 
were largely the work of Mr. Ted Lawrence who is a consultant and 
not a permanent staff member of Greater Erie. 

121. Greater Erie has made a strong contention that its planning 
was superior as illustrated by a better disposition of facilities, more 
foolproof assignment of personnel, etc. It points to certain deficiencies 
in its opponents’ proposals, which may be found as facts. The Great 
Lakes proposal reveals such things as cramped conditions and indecorous 
background’ of the news studio, the restricted dimensions of ‘the Niagara 
Falls studio, the failure to provide a suitable entrance into the main 
studio for an audience during the “Homemaker” program, and failure 
of its proposal to list carpenters, painters, a film editor and floormen, 
at least under those titles. Likewise it was pointed out that the WKBW-TV 
planning miscalculated the use of a cameraman who is assigned to three 
successive live programs in the morning in such a fashion that he could 
meet his duties only with the greatest difficulty and that there is a lack 
of personnel, rehearsal time and set up and strike time. : 

1/ This studio is directly in front of the control room window and a 
Backdrop, six feet high, only partially conceals the window. | 
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122. In view of the stipulation heretofore noted, there is no 
question as to the ability of any of these applicants to produce its 
programs so that the matters urged by Greater Erie could be of impor- 
tance only if they reflected a distinct superiority in the applicant's 
capacity to plan for things foreseen and unforeseen. In the Mobile 
television case the Commission indicated a disinclination to find a pre- 
ference in this area, WKRG-TV, Inc., 10 RR 225, 268(a). As a matter 
of fact in the Mobile case the planning, which was urged by one applicant 
as a major point of preference, was actually effected by principals in 
that applicant. In the present case the planning Greater Erie was 
largely done by Mr. Lawrence, who was specifically engaged for this 

5156 purpose and thus it in no way reflects on the ability of Mr. Wyszatycki 


to accomplish similar feats. 


Advisory Committees 

183. A program advisory committee is proposed by Greater 
Erie but not by either of the other two applicants. Mr. John A. Ulinski 
is chairman and there are 14 other members. It is contemplated that 
this committee shall meet once a month or as often as may be needed 
and that it will make recommendations to the licensee on quality and 
quantity of programming, directing its discussions both to past pro- 
gramming and to possible future programming. The committee will 
work through the general manager and public service director, both 
of whom will participate in its meetings. Ted Wyszatycki, the son of 
the applicant, is proposed as public service director. The committee 
had made no material contributions to programming at the time of 


hearing. 


Anti-trust Suits Against Kallet Theatres, Inc. 


184. Kallet Theaters, Inc. has been a defendant in two civil 
actions based upon the Sherman and Clayton Acts in which its co-defendants 
were major film production companies. The defendants were charged 
with engaging in a combination and conspiracy to restrain and monopolize 
interstate commerce in the distribution and exhibition of motion pictures. 
Neither action resulted in a judicial determination as to the alleged guilt 
of the defendants. One was settled by a stipulation under which Kallet 
Theaters paid $15,000 of a $30,000 settlement to the plaintiff and the 
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other was settled by an arrangement which appears to have been agreeable 
to all the parties but in which no money was paid. Both suits were brought 


more than three years ago. 


Omission of WWOL Logs in the Courier-Express 
* 
185. The Buffalo Courier-Express carries on its radio page the 





program logs of every Buffalo radio and television station with the excep- 
tion of WWOL. No charge is made for this service although stations are 
charged, of course, for special advertising carried. Requests; to print 
the WWOL logs were made by representatives of Mr. Wyszaty¢ki and 
while the evidence is not clear as to the precise manner in which these 
requests were handled at the newspaper it appears that they were given 
some consideration. In the first instance they were declined because 
WWOL was a Lackawanna rather than a Buffalo station but, after the 
removal of the station to Buffalo, the Courier-Express still did not 
print the logs. The executives of the newspaper were not clear as to 
whether there had been a formal refusal but the matter may have been 
considered by a group which acted as a kind of executive committee. 
This committee consisted of Messrs. Clother, Connors, Clancy and 
Matthews. 2/ At all events the logs of WWOL were never carried and 
the reason assigned by representatives of the Courier-Express at the 
hearing was simply that the logs would have been insufficient public 
interest. WWOL claimed it had offered to pay for printing the logs as 
advertisements and, while the newspaper executives denied that space 
5157 had ever been refused for sale to WWOL, they did state that it was 
against policy to give any guarantee as to position in the newspaper. 
There was evidence to the effect that the advertisements of certain 
Buffalo merchants had been carried in the same relative position overa 
long course of time but the newspaper executives denied that there 
merchants were ever guaranteed such position. | 
Financial Qualifications of Greater Erie : 
186. The estimated capital expenditures of this applicant prior 
to going on the air amount to approximately $442,000. This sum includes 
an estimated $25,654 of additional hearing costs and $6,740 for the Erie 
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= Mr. Matthews is now deceased. | 
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County sales tax on the equipment purchase. The total estimated cost of 
construction is $890,495, exclusive of buildings which applicant proposes 
to lease. This figure includes the sum of $720,559 for equipment to be 
purchased from Radio Corporation of America but Greater Erie has an 
agreement with RCA for deferred payments wherein 30% pf the price 
will be paid prior to shipment; 3% will be paid in three successive equal 
monthly installments, the first to be due ten months after shipment; 

the remaining 67% will be paid in 36 successive equal monthly install- 
ments with the first payment due 13 months after shipment. Each 
installment would bear interest at 5% per annum on its face amount 

from date of shipment to date when paid. In addition to the deferred 
payment plan on equipment Mr. Wyszatycki has available $325, 870, 
representing cash on hand, cash on deposit and marketable investments. 
Manufacturers and Traders Trust Company and Marine Trust Company 
of Western New York have committed themselves to lend Mr. Wyszatycki 
a total of $275,000. 

187. The main studio building and transmitter building are to 
be constructed by Dr. Francis J. Lipinski for an amount not to exceed 
$325,000 and he will lease these structures to the applicant at an 
original rent of 0.8% of the cost thereof per month. A similar arrange- 
ment is proposed for the auxiliary studios in Niagara Falls which will 
be constructed by Edmund Kolipinski and leased to the applicant at a 
cost of $300 per month. Based upon an examination of the architects’ 
plans, Fleisher Engineering and Construction Co. of Buffalo have 
estimated that the main studio building will cost between $300,000 and 
$325,000, the transmitter building $25,000 and the Niagara Falls 
studio $35,000. 

188. As of October 26, 1954 Mr. Wyszatycki showed total 
assets of $962,652 and total liabilities of $67,034, with a net worth of 
$895,618. Included among his assets were $6,000 of cash on hand, 
$259,628 on deposit in banks and marketable securities valued at 
$60,652. The preponderant part of his liabilities consisted of a note 
which is not due until July 1, 1958. His income from Station WWOL in 
1953 was $37,266 before depreciation and taxes. 

189. The amount of money available at the commencement of 


broadcast operations can thus be shown as follows: 





Cash $265, 628. 34 
Marketable securities 60, 242.5 
Bank loans 275,000, 0¢ 


Retirement of mortgage 9, 885. 00 


Net assets available $590,985. 84 


Cash expenditures at start of 
operation $442,000. 00 
oe 


Cash on hand at start of operation $ 148, 985. 80 
| 


190. Considering the first year of operation the applicant's 
estimated expenses will be as follows: Initial construction costs, 
$442,000; Equipment and bank payments, $83,620; cost of operation, 
$1,048,931. Thus, a grand total of approximately $1,574,551 will 
be required for construction and operation for a period of one year. 

191. It is obvious that the applicant will not have cash on hand 
at commencement of operations to sustain those operations for the entire 
year unless substantial revenues are forthcoming and it is at this point 
that the principal conflict between the parties comes into being. ‘In its 
Proposed Findings the Broadcast Bureau has not dealth with estimates 
of revenue at all, taking the position “that the money remaining after 
the station goes on the air will be sufficient to cover initial operating 





expenses for a reasonable period, even assuming no revenue is de- 
rived for some time after operations commence.” Great Lakes and 
WKBW-TV insist that there must be credible evidence as to expected 
revenue and assert that Greater Erie has failed to supply such evidence. 
Greater Erie, relying primarily upon the testimony of its consultant, 
Mr. Ted Lawrence, and also upon the testimony of Mr. Avery ‘iven 

on behalf of WKBW-TV, anticipates revenues amounting to approximately 
$1,211,743. If Greater Erie's position is sound it is clear that the 
applicant would have sufficient existing assets along with loans and their 
RCA credit arrangement plus revenues to cover all construction and 
operating costs through the first year. If, on the other hand, the argu- 
ments of Great Lakes and WKBW-TV prevail and the evidence relied 
upon by Greater Erie as to expected revenues is rejected, it is obvious 
that the proposed station could not exist for more than a couple of 


months. 
| 


| 
| 
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192. The principal witness for Greater Erie on the matter of 
expected revenue was Ted Lawrence, who is now a consultant to 
television applicants. He has had an extensive career in motion picture 
production and in recording, both as an engineer-and producer. He 
was engaged in engineering operations with CBS in 1940-1941 and with 
BBC from 1941 to 1944, In 1948 he was again with CBS in its Television 
Division and since 1952 has been in his own employ. At no time has 
Mr. Lawrence been employed in sales nor does he profess any special 
knowledge of the Buffalo market. Using statistics released by the 


Commission and the NBC Research Department, Mr. Lawrence calculated 


5159 that the television sets in Cincinnati (which he considered a market 


comparable to Buffalo) averaged a total revenue in 1952 of approximately 
$15 per set. He then multiplied this value by the number of television set 
sets in the Buffalo market (400,000) and thereupon concluded that the 
total expected revenue for all television stations in the Buffalo market 
could be set at $6,000,000. Of this amount he estimated that Greater 
Erie would receive at least 20% and thus arrived at the revenue figure 

of $1,200,000. A portion of this (approximately $280, 000) would come 
from network sources and for the purposes of computation the applicant 
used the method of figuring network time employed by CBS and the net- 
work rate was based on rate cards of “third stations” in cities having 
three or more television stations. The remaining $931,000 of the first 
year’s operating revenues would be derived from the sale of local pro- 
grams (including films) and spot announcements. The estimate was based 
on the assumption that 50% of all nonnetwork commercial time would be 
sold at the commencement of operation; that 75% would be sold at the end 
of the first quarter; and that all commercial time would be sold after six 
months. It was assumed that one-quarter of the local live and spot 
announcement time and one-half of its film programs would be sold 
locally by Greater Erie’s own representatives without either agency or 
national representative commissions. Of the total amount of estimated 
nonnetwork revenue, slightly more than half is to be derived from the 
sale of local live and film programs. The estimate does not make 
provision for costs of production in local commercial programs which 
have not been sold and in which the cost of production would normally 


be passed on to the advertiser. 


@ 


a TE = 


193. Greater Erie also relies upon the testimony of Mr, Avery 
which has been accepted herein to establish a reasonable estimate of the 
WKBW-TV revenues (see paragraph 200). It must also be borne in mind 
that WKBW-TV proved that it would have a network affiliation with ABC, 
such proof being a necessary element of demonstrating its financial 
qualifications. In the case of Greater Erie, since its bank loans were in 
no way contingent upon a network affiliation, the applicant did not prove 
the availability of a network. Atan early stage of the hearing, when it 
appeared that the applicants would formulate points of reliance under the 


then-existing rule, the Hearing Examiner stated that he was disposed to 





assume the availability of a network to the winner and asked the parties 
to stipulate on this point. A stipulation was not reached, however, and 
at a much later date the circumstances surrounding network affiliations 
in Buffalo became significantly altered. As of this moment, each of the 
three existing stations is affiliated with one of the national networks and 
the single operating UHF station is owned by NBC. In view of all these 
facts an assumption that the winner here will necessarily secure a 
national network affiliation seems unwarranted although it is, of course, 
possible. ! 

194. WKBW-TV has strenuously urged that the network inccne 
assumed by Greater Erie cannot be accepted and that the testimony of 
Mr. Lawrence must not be believed because it did not emanate| from a 
qualified expert. A comparison of Mr. Lawrence with Mr. Avery in 
terms of experience, particularly in connection with sales and knowledge 
of the Buffalo market, can leave little doubt that Mr. Avery was the 
better qualified witness to give an estimate of expected income and if 


5160 the problem were merely a conflict between the two sets of testimony, 
| 


that of Mr. Avery would be preferred. The question, however, is 
whether Mr. Avery’s predictions for WKBW-TV might not also apply to 
either of the other applicants. It is certainly true that no two broad- 
casting companies would ever be likely to achieve exactly the same re- 
sults in selling their programs to sponsors even in the identical market. 
A great many personal and other factors would be bound to vary these 
results. Nevertheless, it would exceed reason to say that the estimates 
so carefully prepared by Mr. Avery, which incidentally did not seem 

to reckon with any extraordinary salesmanship by the officers and 


employees of WKBW-TV, would be wholly inapplicable to another applicant. 


| 
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The Avery estimate as to nonnetwork income was approximately $860,000, 
a figure somewhat less than the Lawrence estimate. If Mr. Avery's 
testimony is accepted as establishing the fact that a fourth television 
station in the Buffalo market (the third VHF station) can expect non- 
network revenues of approximately $860,000, or even a figure somewhat 
less than this, Greater E:rie would show an ability to meet its expenses 
of construction and operation through a period of about six months, 

even assuming that it could not obtain a network affiliation. In making 
this statement the following figures are assumed as reasonably demon- 
strated by all of the evidence. The cost of operation forGreater Erie 
during its first year would be $1,048,931. There must be added to this 
the sum of $83,620 representing payments on equipment and bank loans. 
Greater Erie will have available approximately $148,000 in cash at the 
commencement of operations and it can reasonably expect. revenues of 
$860,000 during the year even without a epi Galles! Thus, the total 
expenses for the first year will amount to approximately $1, 132,000 
and an even division of this figure by 12 would indicate average monthly 
expenses of $94,300. A similar division of the expected revenues 
would indicate average monthly revenue in the neighborhood of 

$71,600. At this point it will be seen that Greater Erie, on these 
estimates, would suffer a monthly loss of $22,700. By utilizing the 
cash on hand at commencement of construction the station would remain 
in operation for a period of at least six months. The foregoing estimate 
must necessarily be qualified. It appears reasonable, however, since 
it does not reckon upon any network revenue and it assumes nonnetwork 
revenue substantially less than that calculated by Mr. Lawrence. It 
does not, however, follow the restrictions called for by WKBW-TV 
which, in the light of all the evidence, would be quite unreasonable. 

195. The final question remains as to whether Greater Erie has 
satisfied the requirements of law by showing that it can operate “for a 
reasonable time.” See Saginaw Broadcasting Company v. F.C.C., 96 
Fed, (2d), 554; Frank R. Tefft, Jr., 8 RR 179, 191; WDOD Broadcasting 
Corporation, 9 RR 214. Counsel have cited no case (and none has been 


found) which defines precisely “a reasonable period of time.” The term 


17 In a matter which is so necessarily speculative as this, it is felt 


That the use of round numbers is justified. Consequently, no attempt has 
been made to set forth precisely the estimates of revenue. 





ee 


should, perhaps, remain flexible in view of the wide disparity of circum- 





stances which can exist in the different broadcast markets of the United 
States. It is not to be supposed that any licensee, including one whose 
financial qualifications have been found satisfactory in advance of 
hearing, would undertake to operate indefinitely if it were sustaining 
5161 severe losses without promise of gain. On the facts of this case it 
would seem fair to hold that the showing of an ability to operate the 
television station for a period of at least six months would meet the 
test of “a reasonable period of time.” It can, therefore, be found 
that Greater Erie has sustained its burden and that it is financially 


qualified. 
WKBW-TV Financial Qualifications 


196. The stockholders of WKBW-TV, Inc. have agreed to pay 
for shares at $1.00 per share in the following amounts immediately 


upon a grant: 


Clinton H. Churchill $102,000: 
Buffalo Waste Paper Co., Inc. 30,000: 
Edward H. Kavinoky 48,000! 
Alfred E. Anscombe 10, 000 : 
Darwin R. Martin 10, 000! 





The estimated cost of construction of the station is $582, 879. Of this 


amount, $478,705 is for transmitter, studio and other equipment; 





$17,594 is for modification of proposed studio space; $65, 144 is for 
pre-operational salaries and other miscellaneous expenses; and 
$21,436 is for contingencies, | 

197. In order to finance the construction and early operation of 
the station the applicant has secured promises of loans and an equipment 
credit arrangement from the DuMont Laboxstories<! in addition to the 
amount received from sale of capital stock. Buffalo Waste Paper 
Company, Inc., has agreed to lend:up to $75,000, as demanded, if the 
WKBW-TV application is granted and has further agreed that the note 


evidencing such loan may be pledged to Manufacturers and Traders 


Trust Company. Darwin R. Martin, another stockhoider, has agreed 


| 
T7 The agreement with DuMont Laboratories is explicitly contingent 
upon the applicant's having first secured a loan from Manufacturers 
and Traders Trust Company as well as the loans and sales of stock 
heretofore described. | 


| 
| 
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to lend $25,000, as demanded, and has likewise consented to the pledging 


of his note to the Trust Company. With respect to stockholders, the 
evidence shows the following: Dr. Churchill has a net personal worth 
of $456,071; Mr. Kavinoky has assets in excess of liabilities amounting 
to approximately $278,000 and proposes to meet his obligations out 

of cash but if necessary would borrow on his insurance; Mr. Anscombe 
proposes to meet his obligations out of cash (amounting to $6, 664 in the 
bank) and savings bonds ($1,025) but if necessary would use the cash 
value of his life insurance ($10,000); Mr. Martin has assets over 

and above liabilities in the amount; of approximately $246,000 and will 
be able to meet his obligations through the use of available cash, loans 
of life insurance and through liquidation of listed securities. Buffalo 
Waste Paper Company, Inc., has sufficient cash with which to meet 

its obligation to the applicant. The individual stockholders thus have 


means of meeting their stock subscriptions and, in those instances 


5162 where loans are proposed, there are sufficient assets to assure 


performance. In fact, no question has been raised as to this point. 

198, The critical ele ment in determining whether WKBW-TV 
is financially qualified arises in connection with the proposed loan 
of Manufacturers and Traders Trust Company. The Trust Company 
has agreed to lend the applicant such sum or sums as it may request, 
not to exceed $200, 000 in the aggregate, repayable in installments of 
principal of not less than $50,000 per year over a period not to exceed 
four years with interest at 5% per annum. The terms and conditions 
of the loan agreement have been or will be met but one of them requires 
detailed attention. It reads as follows: 


“That the applicant shall have obtained a basic 
affiliation contract with one of the following 
networks: A'BC, CBS or NBC.” 


199. WKBW-TV introduced a letter dated September 29, 1954 
from Ernest Lee Jahncke, Jr., a vice president of American Broad- 
casting Company, and also produced Mr. Jahncke in person as a 


witness. The letter reads as follows: 
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| 
September 29, 1954 


WKBW-TV | 
1430 Main Street 
Buffalo, New York 


! 

| 
Gentlemen: | 
This is to confirm our discussion that in the event WKBW-TV 
Inc. receives a grant for channel 7 in Buffalo you and we will 
enter into a television affiliation agreement containing the 
provisions of our then standard basic affiliation contract. 
It is understood that this contract will become effective no 
earlier than ninety days from the date on which you receive 
the grant for channel 7 and no later than six months fror 
the date on which you receive the grant for channel 7 an md 
will continue in effect no longer than two years from this date. 


Very sincerely, 


AMERICAN BROADCASTING 
COMPANY a Division of 
American Broadcasting- 
Paramount Theatres, Inc, 


by(s) Ernest Lee Jahncke, Jr. 
ice Presiden 
Accepted and Agreed to 
WKBW-TV, Inc. 
By (s) Clinton H, Churchill ! 
residen 
5163 Mr. Jahncke testified that the network regards this letter, asa 
binding agreement from a moral, practical and legal point of view.» 
He defined a “ standard basic affiliation agreement” as 2a two-year 
contract and said that as long as its commitment remains in effect, 
ABC could not enter into an affiliation with an existing station in the 
Buffalo market on a two-year basis. ABC regards itself as committed 
under this agreement until September 29, 1956, butifa formal contract 
should result from it the same termination date would not necessarily 


apply to that contract. 


17 The legality of this commitment is discussed hereafter in the 


Conclusions. 
2/ The fact as thus stated is some what misleading, en ae On 
June 24, 1954, ABC terminated its then outstanding contract with WBUF- 
TV in Buffalo and a new contract was concluded containing a 90-day 
cancellation provision. The Commission's records indicate that ABC 
currently has an affiliation agreement with WGR-TV in Buffalo, 
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200. The applicant has estimated operating revenues for its 


first year of operation as being $1,194,000, divided as follows: 


$476, 255 from local sales; $384,000 from national sales; and $437, 400 


from network sales. The network revenues were based upon expected 
affiliation with both ABC and the Dumont networks, the amount antici- 
pated from the latter being $97,200. Official notice has been taken 
of the fact that the Dumont network has ceased to operate as formerly 
and is no longer a national network in the commonly accepted sense. 
WKBW-TV no longer contends that revenues would come from this 
source. However, it expects increased revenues from ABC, as well 
as from local and national sales which are expected to compensate for 
the loss of revenue from Dumont. The estimates of expected revenue 
were prepared and presented by Lewis H. Avery of the firm of Avery- 
Knodel, Inc., a radio and television station representative. Mr. 


Avery has had long experience and responsibility not only in representing 


radio and television stations but in furnishing counsel on matters of 
rates and revenues. Mr. Avery is national representative for 
WKBW-AM and, while his office is now in New York, he lived in 
Buffalo for 9 1/2 years while employed by an advertising agency and 
by Buffalo Broadcasting Corporation which then operated WKBW and 
WGR. The development of the estimated WKBW-TV revenues was 


undertaken in a thoroughly conservative and reasonable fashion and was 


predicated not only upon the witness’ personal experience but upon his 
studies of data commonly relied upon throughout the industry. He also 
compared Buffalo with similar markets. It can be found, therefore, 


that the estimated revenues are reasonable and that even allowing for 


the discontinuance of the income from the Dumont network, an expansion 


of ABC television programs and the likelihood of greater national and 
local sales would compensate for this income. 
201. Churchill Tabernacle has agreed to lease space in the 


Tabernacle building, together with the land adjoining the Tabernacle for 
the purpose of a tower and antenna structure and the rental for such space will 
5164 be $18,000 a year in equal monthly installments. The cost of re- 


modeling the premises to accommodate the television operation will be 
approximately $18,400. It appears that an additional expenditure of 
approximately $12,000 will have to be made for this remodeling. The 


applicant, however, has set aside a contingency fund of $21,000, which 
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is ample to cover the remodeling expenditures plus certain othex minor 
items which had not been reckoned upon. ; | 

202. The applicant will thus have $560,000 from loans and 
stock subscriptions. In summary form the expenditures prior to 


broadcasting operations are shown as follows: 


Down payment on equipment $133, 358 
Three months installments | 
on equipment balance 19,448 | 
| 
Interest for three months | 
on equipment balance 3, 807 
Misc. equipment and other costs 99, 320 | 
Lease improvements 17, 594 | 
Three months interest on | 
$100,000 loan 1, 250 | 
Contingencies 21, 436 





Total expense before operating $296, 914 


This would leave slightly more than $200,000 available at the date of 
going on the air. | 

203, Approximately $1, 149,000 will thus be required for 
construction and the first year of operation. The funds which have 
been shown to be available plus the revenues predicted by Mr. Avery 
will suffice to meet these expenditures. WKBW-TV is, therefore, 
financially qualified to construct its proposed station and operate for 
a reasonable period of time. 


5165 CONCLUSIONS i 





1, In the order designating these applications for hearing and 
in the subsequent amending orders, the Commission found each applicant 
to be legally and technically qualified to construct, own and operate a 
television broadcast station. Great Lakes was also found to be financially 
qualified but issues were added to determine the financial qualitications 
of both Greater Erie and WKBW-TV. Apart from these issues, the 
grant of construction permit, therefore, must be made under the usual 


comparative issues and since the proposed operations would be mutually 





exclusive, only one application can be granted. 


| 
| 
| 
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2. As shown in the Findings of Fact (paragraphs 195 and 203) 
both Greater Erie and WKBW-TV have been found financially qualified 
to construct their respective television stations, as proposed, and to 
operate for a reasonable period. Therefore, insofar as basic 
financial qualifications are concerned, these two applicants have 
passed the test and made themselves eligible for comparative consid- 
eration. 

3. A similar matter relating to WKBW-TV may be dealt with 
at the threshold since the conclusion urged by Greater Erie and Great 
Lakes, if adopted, would effectively eliminate WKBW-TV from further 
comparative consideration. Their contention is that WKBW-TV has 
violated the terms of Section 3. 658(c) of the Commission’s Rules 
which reads as follows: 

“Term of affiliation, No license shall be 
granted to a television broadcast station having 
any contract, arrangement, or understanding, 
express or implied, with a network organization 
which provides, by original terms, provisions 
for renewal, or otherwise for the affiliation of 
the station with the network organization for a 
period longer than 2 years: Provided, Thata 
contract, arrangement, or understanding for a 
period up to 2 years may be entered into within 


6 months prior to the commencement of such 
period. ” 


The contention arises from the fact that WKBW-TV negotiated an agree- 


ment with American Broadcasting Company which provides that the two 
parties will enter into a standard basic affiliation contract in the event 
that WKBW-TV is awarded a grant (see paragraph 199 of Findings of 
Fact). In order to demonstrate its financial qualifications WKBW-TV 
secured this agreement with ABC so as to make certain the loan from 
Manufacturers and Traders Trust Company, without which its entire 
financial edifice would collapse. It is first important to see precisely 


what the agreement provides. = It is contained in a letter from ABC, 


5166 signed by Mr. Ernest Lee Jahncke, Jr., vice president, and is dated 


17 Mr. Jahncke, in testifying on behalf of ABC, clearly stated that 
his company regards its commitment to WKBW-TV, Inc. as binding 


from a moral, practical and legal point of view. Dr. Churchill likewise 
regards it as a binding contract and, since the applicant has elected to 
present the commitment as a contract, it is unnecessary to determine 
whether lesser evidence would have sufficed to assure fulfilment of the 
Trust Company's promise to lend money. 
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September 29, 1954. This letter, which was accepted and agreed to 
by WKBW-TV, promises the execution of ABC’s standard basic 
affiliation contract with the applicant, the effective date to be no earlier 
than 90 days from the date of grant and no later than 6 months from 
that date. The affiliation contract will continue in effect no longer than 
two years from the date of its execution. The commitment will be valid 
until September 29, 1956. In the meantime, this commitment does not 
prevent the network from entering into agreements with other Buffalo 
stations although such affiliations would obviously have to terminate in 
the event that ABC were obliged to conclude a contract with WKBW-TV. 
As: a matter of fact, ABC is presently affiliated with a television station 
in Buffalo. Furthermore, the commitment does not preclude WKBW-TV 
from accepting programs from other networks. The date of the future 
affiliation contract is obviously indeterminable but according to Mr. 
Jahncke it would be a regular two-year contract and it is important to 
note that this would be a separate and distinct agreement from the 
commitment letter. | 

4. With these essential facts in mind it is necessary to decide 
whether a potential licensee can enter into an agreement with a network 
for future affiliation if such agreement is limited to two-years" duration 
and in no other respects violates the Commission’s Rules. The 
commitment in this case would clearly violate the Rules of the 
Commission if it tied up a network during the interim period between 
September 29, 1954 and the undetermined date when the affiliation con- 
tract might be executed but, as already stated, it does not do this. 
Furthermore, the commitment letter does not make it obligatory on 
the parties to execute an affiliation contract more than six months prior 
to the commencement of the affiliation and there is no reason to assume 
that the network and its prospective affiliate would deliberately violate 
the Commisson's Rules in this regard. ! 

5. WKBW-TV relies upon the holding in Aladdin Radio and 
Television, Inc., 9 RR 1, 38, while Great Lakes attempts to distinguish 


the cases. In the Aladdin case the Commission ruled: 





“. « Applicants for television facilities, particu- | 
larly those in competitive proceedings such as | 
this must, of necessity, speculate with regard to 
the time they may expect final action upon their 
applications and seek to secure some measure 
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of assurance of a network service if successful 

in obtaining a television license. Thus, con- 
sistént with the rules in question, an applicant 

for television facilities may arrange with a 
network organization to accept programs when 

and if its proposal for the establishment of a 
station is approved, provided that in such arrange- 
ment the applicant (a) does not restrict itself in 
any way from accepting and broadcasting the 
programs of another network organization, and 

(b) does not obligate itself under such arrangement 
for a period longer than two years.” 


5167 Great Lakes has ewped! that the rule of the Aladdin case is in- 
applicable here because the network affiliation contract which WKBW-TV 
is obliged to enter into with ABC in the event of a grant will not 
necessarily expire on or prior to September 29, 1956. The significance 
of this date is simply that it is exactly two years from the date of the 
commitment letter. It is, therefore, Great Lakes’ theory that the 
period of the commitment and the period of actual affiliation, if there 
should be such, may and probably will last for a longer period than 
two years and, further, that during any portion of this time ABC is 
precluded from entering into a standard basic affiliation agreement 
with any other Buffalo television station. As to the latter contention, 
it is true insofar as “ standard affiliation” means a two-year contract 
because ABC could not sign such a contract without committing an 
anticipatory breach. On the other hand, ABC can enter into a shorter 
term affiliation and has, in fact, done so. The argument of Great 
Lakes also ignores the distinction between a commitment agreement 
and an actual affiliation contract, which distinction is implicit in the 
above-quoted language from the Aladdin case, Thus, the two-year 
limitation established in the Rules is not violated since any affiliation 


contract agreed upon between the network and WKBW-TV would 


necessarily be a new x<ontract and presumably would contain many more 


terms than the letter of commitment. This would not prolong the term 
of affiliation since it cannot be said at the present time that WKBW-TV 
is affiliated with ABC nor will it actually become so until the standard 


1/ While reference is made only to Great Lakes, the same con- 
tention has been made in substance by Greater Erie. 
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basic contract has been signed, It is, therefore, concluded that WKBW-TV 

did not violate the terms of Section 3, 658(c) in its arrangement with the 


network, ! 


Program Plans, Policies and Facilities ; | 

6. Apart from matters which would have the effect of absolutely 
disqualifying an applicant, the cases presented in this record revolve 
around certain comparative areas wherein each applicant seeks pre- 
ference over his competitors. These areas, in general, are of two 
kinds: The first bearing upon things to come, such as policies, : pro- 
gram plans, staff proposals and all other matters which represent a 
projection of the future television station as the applicant has designed 
it; the other relates to matters which the Commission has found from 
experience will give promise of effectuating proposals and assure a 
continuing sensitivity to the needs and interests of the community to be 
served, It has already been seen in the Findings of Fact that the 
parties have effectively eliminated certain comparative areas by their 
stipulations (see paragraph 2 of the Preliminary Statement). The task 
remains of making comparisons in the several remaining areas ‘and 
then evaluating any preferences found, since it is well established that 
no one point of preference governs every case in any absolute sense. 
The weight or value to be given any or all of the various factors is 
measurable only upon consideration of the whole record. Biscayne 
Television Corporation, Docket No. 10854 et al., decided January 
18, 1956. ! 

5168 7. Attention will be turned first to matters affecting th 
future, namely, the proposals for television operation. 

8. The statistical analyses of the three applicants reverl a 
reasonable degree of balance in proposed programming for each. The 
Commission attaches great weight to local live programming and has 
further indicated that the examination and weighing of program content 
is of superior importance to mere quantitative evaluation, Tampa 
Times Company, 10 RR 77, 127, Certain differences among the 
applicants are readily apparent. Greater Erie has not only specified 
a larger percentage of time for educational programs but, much more 
important, has designed productions of a more significant content, 


' 
| 
i 
! 
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Its “ Adventures In Learing,” which is seriously devoted to adult education, 
is superior to anything of the kind proposed by the other applicants. 
Likewise, Greater Erie has more complete and original discussion pro- 
grams than its opponents. Nevertheless, this conclusion must be 
tempered by the consideration that Station WWOL’s production of 
educational and discussion programs in the past has been virtually 
negligible so that Mr. Wyszatycki could not claim any preference on the 
basis that performance is assured by past conduct. | 

9. The two most important areas of distinction with respect to ; 
programming are those which deal with the Niagara Falls auxiliary 7 
studios and with programs carried in foreign languages. When it is 
remembered that Channel 7, which is involved in this proceeding, has 
been allocated to the Buffalo-Niagara Falls community and that all 
three existing television stations in the area are located in Buffalo, 
the importance of a Niagara Falls auxiliary studio becomes apparent, 

In this one respect both Greater Erie and Great Lakes must have a 
preference over WKBW-TV., 

10. Regarding foreign language programs, the diametrically 
opposed policies of Great Lakes and Greater Erie tend to invoke 
profound and ultimate questions as to the real meaning of “ public 
interest” as it relates to the local program service rendered by a 
broadcaster. 

ll. The facts are relatively simple and are not disputed by 
any of the parties. Great Lakes proposes all of its programs in English 
while Greater Erie is avowedly interested in giving a substantial amount 
of time to foreign-speaking groups in the area, especially through 
its entertainment and news shows. WKBW-TV falls somewhere in 
between the two with a modicum of programming in Polish and Italian. 
It must be observed at the outset that the particular language involved 
is unimportant and it would make no difference whether the group to 
be served were Polish, Spanish, or any other. Unquestionably the 
Polish nation has been a source of great cultural contibutions to the 
world and Americans with family ties to the old country, even if such 
ties be separated by two or three generations, are understandably 
interested in maintaining touch with its culture. More than this, it 


is surely of benefit to non-Polish-speaking citizens to have available on 


television the treasures of Polish musical and dramatic art. A 
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realistic appraisal of Greater Erie’s proposed programs, however, does 
not compel the conclusion that they are primarily or even moderately 
representative of the great traditions of Polish culture. The essential 


question is whether a relatively scarce but immensely important medium 


5169 of mass communication, such as Channel 7 in Buffalo-Niagara Falls, 


would be most effectively used in the public interest if considerable 
amounts of time were given over to programs in languages other than 
English. It is true that AM Station WWOL is currently devoting a large 
measure of time to foreign language broadcasts and no question has 
apparently been raised by the Commission as to the propriety of this 
policy. There is no comparison, however, between the AM service of 
WWOL and the proposed television service. The former is a daytime 
only station with a relatively small service area concentrated in the 
urban sections of Buffalo; the latter would reach viewers over a consid- 
erable area of western New York. Furthermore, there is available to the 
listening public in Buffalo and its environs a greater number of radio 
Signals than television signals so that persons not desiring to hear 
foreign language broadcasts would have a wider choice of other pro- 





grams than would prospective television viewers. 
12. The resolution of this problem, as it has been apprpached 

by Greater Erie, would be simplified by evolving a rough formula in 

which the ratio of programs directed to a particular group would 

correspond to the ratio of that group to the entire population of the 

community. In certain factual situations this may serve as a means of 

determining whether the tastes and interests of minority groups are 

being served but the public interest is too subtle a concept to be made 

subservient to mere schemes of arithmetic. If, for example, the entire 

population of a community were known to speak some foreign tongue, it 

would assuredly be proper to ask that the licensee, through the use of 

his medium of communication, perform an educational function of teach- 

ing and encouraging the use of our national language. Thus, the size 

of a foreign-speaking group does not necessarily establish an obligation 

to broadcast in their language but it could constitute a very real require-| 

ment for doing the contrary. The point is not that the interests of Polish- 

speaking citizens should be ignored but rather that such interests, from 

the viewpoint of the national culture, namely, the public interest, invite 

a general program policy designed to bring them into the English-speaking 
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community. In this connection it must also be observed that there is 
nothing in this record to show that all or a majority of persons of 

Polish extraction would prefer programs in Polish nor that they cannot 
comprehend English. Broadcasters no doubt should be aware of minority 
interests and tastes and should attempt to serve them for otherwise it 
may be doubted whether programs of a highly intellectual or artistic 
nature would ever get on the airways. But the case presented by Greater 
Erie raises a different question. While its foreign language programs 
have merit, their very nature would make them unintelligible to a 
majority of the potential audience and at the same time their quantity 
would tend to retard, rather than encourage, the successful blending 

of foreign-born elements into full participation in the mores, traditions 
and cultural patterns of American life. 

13. The Commission has on a recent occasion met this problem 
and expressed a preference for applicants whose programs would be in 
English as against an applicant proposing a substantial amount of 
foreign language programming, even though the community in that 
case was shown to have large foreign populations, Pilgrim Broadcasting 


Co., 5 RR 861. Without in any way suggesting that the motives of 


5170 Greater Erie underlying its program proposals are subject to 


disparagement, it must be concluded that its intended schedule, which 
is so heavily laden with shows in Polish, Italian and German, is far 
less calculated to serve the public interest than the proposals of Great 
Lakes and WKBW-TV. As between the latter two applicants no distinct 
preference can be found. Each one has shown a consciousness that 
there are American citizens in the area of Polish or Italian extraction 
but whereas WKBW-TV seeks to serve those persons through a small 
amount of programming in the foreign languages, Great Lakes hopes 
to reach them through English programs calculated to better integrate 
them into the American commonwealth. Granted the right of a broad- 
cast licensee to exercise his discretion in making such a delicate 
choice, no superiority can be found here as between Great Lakes and 
WKBW-TV. 

14, While a preference has been sought as to the quality of key 
employees, the record shows that each applicant will engage competent 


men for the top jobs and no real ground for preference exists. Likewise 


Te 
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no preference can be given on the basis of studio and equipment proposals, 
particularly since the applicants have already stipulated that each of 
these proposals would be sufficient to effectuate the programming. As 


indicated above, the content of Greater Erie’s educational and discussion 





programs would seem to indicate the superiority of that applicant in its 
general program proposals but this superiority is more than cancelled 

by the deficiencies of WWOL’s performance in those categories (which 
will be noticed presently) and by the vastly more important question of its 
policy on foreign language programming. In summary, therefore, Great 
Lakes and WKBW-TV emerge approximately equal as to their proposals 
for television programming and both merit a preference over Greater 


Erie. | 
Matters Tending to Assure Effectuation of Proposals 

15. The comparative areas relating to assurance of effectuating 

proposals include such matters as local residence, civic activity, 

broadcast experience, and the degree to which stockholders, officers 

and directors have been integrated in broadcast management. Mr. 

Wyszatycki, being an individual applicant, embodies the totality of 

assets or liabilities, as the case may be, for Greater Erie with respect 

to these things. Thus, Greater Erie has 100% local ownership as 

contrasted with 50% for Great Lakes. However, WKBW-TV is also 

owned almost entirely by residents of the Buffalo area, These facts 

acquire significance only when such other matters as civic activity 

and integration of ownership and management are brought to light. For 

example, the civic activity of Mr. Kavinoky in WKBW-TV has been exceptional but 

the role he is to play in the station can only be considered negligible rT.) 

that a preference could not be extended upon him alone. Neve rtheless 

the participation of Dr. Churchill and Mr. Anscombe in the community 

affairs of Buffalo presents a more diversified and extensive picture than 

the participation of Mr. Wyszatycki, whose activities, for the most 

part, have been with Polish language organizations. The individuals 

in Great Lakes who are entitled to consideration here are Messrs. Hayman, 

Connors, Lauxl/ and Clother and it may be said at once that, with the 





1/ Because of Mr. Laux’ previous connection with WJJL in 
Niagara Falls. 


| 
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5171 exception of Mr. Hayman, none of these gentlemen have made as 
impressive records as those of WKBW-TV stockholders. On the other 
hand, the fact cannot be ignored that two corporate stockholders in 
Great Lakes, Courier-Express and Cataract Theater Corporation, have 
displayed a high degree of attentiveness to civic, charitable and cultural 
matters and their records must be considered in this comparison, 
Considering this, no preference exists as between Great Lakes and 
WKBW-TV in the area of civic activity. Unquestionably the stockholders, 
both direct and indirect in Great Lakes, represent a far greater number 
of diversified business and professional interests than is the case with 
its opponents. Here, of course, Mr. Wyszatycki, as an individual, 
is at a disadvantage. Nevertheless there is no traceable connection 
between these diverse interests and the program proposals so that no 
preference could be awarded on that ground. 

16. Each applicant believes it should be preferred on the ground 
of better integration of ownership and management. Sound judgment 
here should involve something more than totaling percentages of stock 
of those persons who will be active in television operations because 
numerical superiority is only one factor to be weighed in this area of 
comparison. Scripps-Howard Radio, Inc., Dockets 10512 et al., 
decided January 11, 1956. The degree to which they have been active in 
prior broadcast operations is a valuable indicator as to future conduct 
and the same is true as to the amount of participation which they have 
displayed in formulating policies, program proposals or some other 
salient aspect of their party’s case. Inasmuch as Great Lakes stock- 
holders are all corporations which, of course, cannot be integrated 
into management, the personalities of the officers and directors must 
be used in this comparison. As forecast in the Findings of Fact, Great 
Lakes is distinctly inferior in this comparative area as against either 
Greater Erie or WKBW-TV. (See paragraph 39). In matching the last 
two applicants, consideration should be given only to Dr. Churchill and 
Mr. Anscombe, who between them own 56% of the WKBW-TV stock. 
While Mr. Ted Wyszatycki is not technically a party to Greater Erie, 
the fact that he is the applicant’s son and has been closely associated 
with the operation of WWOL justifies some weight being given to his pro- 
posed participation in the Greater Erie television station. All of these 
things considered, there is no significant difference between Greater 
Erie and WKBW-TV in the matter of integration. 


| 
i 
| 
| 
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17. In appraising the broadcast experience of the several appli- 
cants a distinction has to be made between radio and television experience. 
Unquestionably Great Lakes has within its board of directors men who 

have had experience as stockholders in television licensees whereas 
neither of the other applicants can claim this advantage. All three 
applicants show a considerable amount of broadcast experience and it 
would be futile to weigh their relative merits in this respect. Actually, 
no preference can be given Great Lakes for the television experience 
of some of its principals since the record quite clearly indicated that 
any acumen derived from the past operation of Station WKTV was trans- 
mitted to the present applicant through the person of Mr. Fusco, an 
employee, rather than through Mr. Kallet or Mr. MacNeilly, who 
represent the licensee of WKTV. ! 


| 
| 
18. Of particular importance in determining the reliability of 


@, 5172 Past Broadcast Records 


the several applicants with respect to their effectuating the proposals 

which they have made, there is the matter of past broadcast records, 

In the present case each applicant (or principals therein) operates a 

standard broadcast station in the city of Buffalo. Also, Mr. Laux, 

a principal in Great Lakes, has operated a radio station in Niagara 

! Falls, although he has now disposed of that interest. There is, conse- 
quently, an area in which past performance can be reviewed in some- 
thing like equal terms and it must be noted at this time that the | 

stations in other communities owned and operated by principals of 
Great Lakes possess somewhat less significance because their histories 
cannot reveal any special knowledge of the Buffalo community nor can 
they yield any information as to the manner in which the needs of that 
community have been served. They are not to be ignored, however, 
since it may be presumed that the operation of a broadcast station, if 
exceptionally good or exceptionally poor, would betoken in some degree 
the manner in which its licensee would operate elsewhere. : 

19. In terms of sensitivity to the various nonprofit organizations 

and causes of Buffalo, the area which is commonly referred to as “ public 

service programming,” a satisfactory record has been shown on behalf 

of WEBR and, to a lesser extent, of WJJL, which are associated with 


the Great Lakes case. A similar record has been shown for WWOL 
| 








ee 


(Greater Erie) and WKBW (WKBW-TV). It is at once apparent that 
Stations WEBR, WJJL and WWOL have all made a relatively weak 
showing with respect to programs in the categories of agriculture, 
education and discussion. The record of WKBW with respect to edu- 


cational and discussion programs was not significantly different but its 





showing as to agricultural programs shows a considerably larger amount 
of time devoted to this category. This fact, however, may be explained 
by the fact that WKBW is a 50 kilowatt station with a service area far 
greater than that of WEBR, WJJL or WWOL and it would normally be 
expected to have wider listenership in rural areas than those stations. 
The records of WWOL and WKBW reflect an imbalance in religious 
programming. At WWOL there was a marked lack of programs from 
Protestant and Jewish denominations while at WKBW the bulk of 
religious programming came from Churchill Tabernacle. The evidence ‘“ 
as to the record of WEBR in this category is too incomplete to warrant 
a conclusion one way or the other. The same policies as to foreign 
language programs which have already been noted with respect to the 
television proposals can be found in the records of the existing AM 
stations. WWOL has consciously designed its service primarily for 
the Polish, Italian, German and Ukranian speaking minorities in 
Buffalo. WKBW shows a daily program devoted to the interests of the 
Polish population but the program itself is conducted in English except 
on Sunday, and it also has an Italian program. The claim was made on 
behalf of WKBW that the station endeavored to serve its Negro listeners 
through a program entitled “Shouting With Elder Beck,” but as the 
findings contained in paragraph 73 indicate, the quality of this program 
under any reasonable public interest evaluation is, at best, dubious. re 
Stations WEBR and WJJL have shown no special programming on behalf 
of foreign language groups. Thus, on a summary review of the stations 
located in Buffalo and Niagara Falls no substantial preference can be 
5173 found, nor is this judgment seriously disturbed when the other 
stations owned by principals in Great Lakes are considered. The stations 
licensed to the “ Friendly Group,” whose interest in Great Lakes stems 
through WPIT, Inc., are remarkable primarily for an imbalance of 
religious and news programming and in one instance, at least, for 


excessive commercial content. The stations owned by Copper City 


Broadcasting Corporation, especially WKTV, which is a television 





- 95 - | 
Operation, have made noteworthy showings of attention to community 
needs in their past operations and the attempt made at the hearing to 
demonstrate improper logging practices within the knowledge of the 
licensee has already been found to fail (see paragraph 66). Thus, no 


distinct preference can be awarded on past broadcast operations. 


Diversification of Mass Media of Communication 
0 


20. It is quite obvious from the facts that a grant to either 
Greater Erie of WKABW-TV would more greatly promote diversifi- 
cation of ownership of mass media of communication. The principals 
in the Great Lakes corporation have extensive interests in broadcast 
stations, motion picture theaters and a newspaper. Within Buftalo 
itself, one of the principal stockholders publishes the Buffalo Courier- 
Express, which is one of two daily English language newspapers, and 
owns a standard broadcast station. Another major stockholder owns 
theaters in Niagara Falls. As between Greater Erie and WKBW-TV, 
the former has a slight preference in that its station (WWOL) has a 
considerably smaller service area and operates daytime only whereas 
WKBwW is a 50 kilowatt unlimited time station. This factor of diversifi- 
cation, however, is not an absolute criterion and the circumstances 
of an individual case can greatly affect the weight to be given it as 
indeed they affect the weight to be accorded any single criterion. 
Pinellas Broadcasting Co. v. F.C.C., Ss Fed. (2d) No. 
12,545, decided January 19, 1956. (USCA, D. C.); Biscayne Tele- 
-vision Corporation, Docket Nos. 10854 et al., decided January 18, 
1956. Several matters tend to reduce the importance of the diyersifi- 
cation factor in this case. In the first place, the Courier-Ex ress is 
not owned by a controlling stockholder in Great Lakes, nor are any of 
the groups of broadcast stations and/or theaters held by a controlling 
stockholder. The Courier-Expressis, in fact, in competition with 
another English language daily newspaper and with numerous other 
journals throughout the proposed Grade A contour of Great Lakes. In 
one sense a grant to Great Lakes would tend to diversify ownership 
of mass media in the Buffalo area since the competing newspaper, the 





Buffalo Evening News, is already licensee of a television station as well 
as AM and FM stations. Thus, the awarding of a construction permit 


to Great Lakes, in which the Courier-Express has an interest, might 
| 
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be expected to strengthen that newspaper's competitive position in the 
community. This is not to say that Greater Erie and WKBW-TV are 
deprived of their preference in this comparative area but it does mean 
that the area itself, in a qualitative sense, is diminished considerably 


when placed in the over-all picture. 


5174 Miscellaneous Matters ,* 


21. There are several miscellaneous matters which have been 
raised by one or more parties against another. With respect to the 
anti-trust suits against Kallet Theaters, which is connected with a * 
principal stockholder in Great Lakes, the evidence failed to show any 
conduct on the part of Kallet Theaters (or the individuals, Messrs. 
Kallet and MacNeilly) which could be described as reprehensible. 
Although serious allegations were made against that company there b 
was no judicial determination of guilt and it is noteworthy that the suits 
were brought more than three years ago. No conclusion adverse to 
Great Lakes results. 

22. The failure of the Buffalo Courier-Express to carry logs > 
on behalf of WWOL remained through the hearing, as the findings of 
fact disclose, something of an enigma. An inference might be drawn 
of action which was deliberately intended to be prejudicial to a compet- 
itor but this inference seems unwarranted on the facts of record. The 
Courier-Express has carried the logs of all its other competitor 
broadcast stations without charge. Furthermore, it must be conceded 
that newspapers have a margin of editorial discretion just as broadcast 
licensees have discretion with regard to their programming and when 
responsible officials of the paper have declared that in their judgment 
the WWOL logs did not have sufficient reader interest, there should be 
something more than an inference to contradict this. Station WWOL 
is a daytime only station and official notice may be taken of the fact that 
newspapers in other communities do not always carry the logs of such * 
stations. At all events, no conclusion adverse to Great Lakes can be 
made in this matter. 

23, On its own behalf Greater Erie has claimed an advantage 
through the establishment of a program advisory committee. In view of 


the finding that this committee has exerted no appreciable influence 


upon the program proposals of Greater Erie, although it is meritorious 
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in intention, no preference can be given to the applicant on this factor. 
The Tribune Co., 9 RR 719, 770b. | 


Niagara Falls Studios | 
| 
24, The fact that Great Lakes and Greater Erie have proposed 
auxiliary studios in Niagara Falls whereas WKBW-TV has not done so 
has already been noted. As the United States Court of Appeals for the 
District of Columbia has observed, “An area which is one community 
for reception purposes, because the prime signal will be received 
equally well throughout the area, may be several communities for 
transmission purposes because of distinct needs as to local expression. o 
Pinellas Broadcasting Company v. F.C.C., supra. It is true, of 
course, that a television station is supposed to fashion its general 
programming so as to serve its entire area rather than some one 
segment of the area. Petersburg Television Corp., 10 RR 567, 589; 
affirmed in Southside Virginia Telecasting Corp. v. F.C.C., No. 
12546, decided December 29, 1955 (USCA, DC). It is also true that 
the Commission has said that“ giving voice to local needs and interests 
is not necessarily accomplished by imposing boredom on the rest of 
the area.” Versluis Radio and Television, Inc., 9 RR 1123, 1145¢. 
WKBW-TV has shown an intention to carry programs on behalf of a 
number of the smaller communities in the Niagara Falls area and some 
of these programs presumably would be carried as remotes. It has, 
however, displayed a striking neglect of the city of Niagara Falls which 
is considerably larger than any of the other communities except 
Buffalo itself, Not only because of its size (90,872 persons) but because 
of the fact that this channel is allocated to Buffalo-Niagara Falls asa 
hyphenated community, Niagara Falls has peculiar importance. WKBW. 
TV has urged that its preparations for programming and the programs 
themselves exemplify a more widespread attempt to serve the needs of 
the entire area and, while it is not necessary to decide that point, the 
argument overlooks both the critical importance of rendering! some 
service specifically to Niagara Falls and the fact that WK\BW-TV has 
largely overlooked that city. For these reasons a substantial preference 
must be accorded Great Lakes and Greater Erie (inequal amount) over 
WKBW-TV with respect to the Niagara Falls studios. : 
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Ultimate Conclusions 


25. In reviewing these several areas of comparison, the most 


important by far is the one relating to program policies for the tele- " 
vision station because of its immense and direct effect on the public 

interest. In this area, as has been shown, Greater Erie suffers a a 
substantial disadvantage. It is believed that the preference won by * 
Great Lakes and WKBW-TV on this factor far outweighs the preferences 4 
which have been accorded to Greater Erie for other matters. In ; 
addition to this there were a number of instances where Mr. Wyszatycki % 
was derelict in conforming to regulations of the Commission, particu- “) 


larly with respect to maintenance at his AM and FM stations. He was 








also accused of editorializing in his speeches during Buffalo mayoralty 
campaigns (see Findings of Fact, paragraph 68). Although the 

speeches were apparently sponsored, it must be said that they came am 
perilously near being editorial expressions from the licensee. While 

no one of these derelictions by itself would weigh appreciably against 

the applicant Greater Erie, in a cumulative sense they tend to augment 

the conclusion expressed above regarding policy on foreign language 2 
programs, a conclusion of such importance that it eliminates Greater 

Erie from further comparative consideration. 

26. Besides the matter of program policy, in which no 
distinction was observed between Great Lakes and WKBW-TV, the next 
most important comparative areas in the context of this case are the 
service to Niagara Falls ~- as expressed in Great Lakes’ auxiliary 
studios -- and the matter of integration between ownership and manage- 
ment. With respect to the former Great Lakes has a decided preference 
but with respect to the latter the preference on behalf of WKBW-TV is 
equally decided. If these two areas were to be equated in a qualitative 
sense it is clear that the other preferences granted to WKBW-TV, 
namely, local ownership and diversification, would tilt the scales in 
favor of that applicant. The origination of service in Niagara Falls, 
however, is deerned a matter of paramount importance. Under the 
Allocation Table the channel which is at stake in this proceeding is the 
last VHF channel available to the area in question. All previous 
television stations have elected to locate their studios solely in Buffalo 


and if the winner of this contest should do likewise it would effectively 


5176 result in freezing out the city of Niagara Falls from any sort of local 
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television service, that is, local in the sense of origination of programs. 
The substantial preference given Great Lakes might have been overcome 
had WKBW-TV shown a reasonable amount of programming either coming 
from or directed specifically toward the public of Niagara Falls but this 
they failed todo. As a consequence it is held that the Niagara Falls 
auxiliary studios of Great Lakes resolve the close contest between that 
applicant and WKBW-TV, and as a consequence the construction permit 
will be awarded to Great Lakes. | 

IT IS ORDERED, This 3lst day of January, 1956, that, unless 
an appeal to the Commission from this Initial Decision is taken by any of 
the parties or the Commission reviews the Initial Decision on its own 
motion in accordance with the provisions of Section 1, 853 of the Rules, 
the application of Great Lakes Television, Inc. fora construction 
permit to establish a commercial television station on Channel 7 in 
Buffalo, New York, IS GRANTED; and, IT IS FURTHER ORDERED, That the 
applications of Leon Wyszatycki, d/b as Greater Erie Broadcasting 
Company, and WKBW-TV, Inc. for the same facilities ARE DENIED. 

/s/ H. Gifford Irion 


H. Gifford Irion 
Hearing Examiner | 


| 


Released: February 1, 1956 
and effective 40 days thereafter, 
subject to the provisions of the 
rule cited in the ordering clause 
above. 
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S371 
JOINT REQUEST FOR OFFICIAL NOTICE 


Greater Erie Broadcasting Company (Greater Erie) and 
Great Lakes Television, Inc. (Great Lakes), parties to the above- 
entitled proceeding, by their attorneys, hereby jointly request that 
the Commission take official notice of the facts hereinafter referred to 
in order that it may have before it at the time of oral argument and 
decision new evidence vitaily affecting the financial qualifications of 


one of the applicants. In support of this petition, it is stated as follows: 


Present Status of This Proceeding 


This case involves the mutually exclusive applications of 
Great Lakes, Greater Erie and WKBW-TV, Inc. for a new television 
station to operate on Channel 7 at Buffalo, New York. The orders 
designating the three applications for hearing directed that evidence 
be taken, inter alia, to determine whether WKBW-TV, Inc. possesses 
the necessary financial qualifications to construct and operate the station 
proposed by it. After a lengthy hearing before the Trial Examiner the 
record was closed on July 28, 1955, On February 1, 1956 the Examiner 
released an Initial Decision recommending a grant of the application of 

5372 Great Lakes and a denial of the applications of Greater Erie and 

WKBW-TV, Inc. The Examiner found, however, that on the basis of 
evidence adduced at the hearing WKBW-TV, Inc. was financially qualified 
and hence entitled to comparative consideration with the other two appli- 
cants. Exceptions to this conclusion were filed by Greater Erie and Great 
Lakes on March 5, 1956. By Order of August 29, 1956 the case was 


scheduled for oral argument before the Commission en banc on September 


24, 1956. 

Examiner’s Conclusions Regardin 

WKBW's Financia! Qualifications 

In his Initial Decision, the Hearing Examiner considered at 

some length the legality and probative value of a letter agreement between 
WKBW-TV, Inc. and the American Broadcasting Company, dated September 
29, 1954, purporting to commit the network to enter into a basic television 
affiliation with the applicant in the event that this proceeding terminates in 
a final decision favorable to WKBW-TV, Inc. He pointed out (Initial 


Decision, Conclusions, par. 3) that unless this leiier supports a conclusion 


| 
| 
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that an affiliation with ABC will in fact be available to WKBW-TV, Inc., 
the latter would be effectively eliminated “from further comparative 
consideration” because the largest single source of funds on which 
WKBW-TV, Inc. relies is a bank loan expressly contingent upon 
WKBW-TV, Inc.'s ability to secure a basic affiliation with a national 
| 
television network. * Because of the foregoing, in the absence of such 
an affiliation, as the Examiner correctly acknowledged, WKBW-TV, 
Inc..’s “entire financial edifice would collapse” (Initial Decision, par, 3). 
5373 Petitioners have contended from the outset of this: proceeding, 
and still contend, that the letter commitment from ABC on the basis of 
which the Examiner has found WKBW-TV, Inc. to be financially qualified 
is an illegal document, in plain contravention of the Commission's chain 
broadcasting regulations. This question is now before the Commission 
for decision. In addition to this contention, however, it has also been 
the position of Petitioners, as expressed in Great Lakes’ Proposed 
Findings, that ! 
“. . .financial arrangements which are conditioned upon 
so inherently speculative and uncertain a matter as affilia- 
tion with a specific network at an undetermined future date 
fall far short of constituting the reasonable and probative 
assurance which the Commission must have that the funds 
proposed by an applicant will in fact be available to him 


when the date to use them arrives” (Great Lakes iene 
Findings, pp. 168-9), 


Events Since the Initial Decision Affectin 
ations 








| 

Since the release of the Initial Decision and the filing of 
exceptions thereto by the parties, significant events have occurred which 
bear out the accuracy of Petitioners’ contention that probable network 
affiliation at some future date is inherently too speculative a matter to 
support conclusions regarding an applicant's basic qualifications, On 
May 7, 1956, the trade press reported the conclusion of basic radio 
and television network affiliations between the American Broadcasting 
Company and stations WGR-AM and WGR-TV in Buffalo (Broadeseting- 





* In addition, agreements by WKBW-TYV, Inc. stockholders guarantee 
the bank loan and by the Allen B. DuMont Laboratories, Inc. to extend 
equipment credit to WKBW-TV, Inc. are in turn contingent upon the granting 
of the bank loan (See WKBW-TV, Inc. Exs. 29B, 30). 


| 
| 
| 
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Telecasting, May 7, 1956, p. 88). These agreements ended a 
relationship between standard broadcast station WKBW and the American 
Broadcasting Cornpany which had extended back over many years and 
which was relied on at the hearing and even in WKBW-TV, Inc.'s pleadings 


as one basis for assurance that the network would honor its television 


5374 “commitment” to WKBW-TV, Inc.* They indicate plainly that, after 


years of association with WKBW, the American Broadcasting Company has 
now made a decision to cast its lot in the Buffalo market with the radio 
and television outlets of WGR Corporation. 

Petitioners are informed, and allege on information and belief, 
that the foregoing network affiliation contracts have been filed with the 
Commission as required by its Rules, and are available to it for inspection. 
Petitioners further allege that, while these agreements contain clauses 
designed to protect the American Broadcasting Company until September 29, 
1956 from any claim of breach of the alleged contract between it and WKBW- 





e 
TV, Inc., they are in all other respects standard basic, two-year agreements, 


contemplating a permanent relationship in both media henceforth between the 
WGR organization and the American Broadcasting Company. Since these 
agreements are vitally relevant to WKBW-TV, Inc.'s ability to secure a 
basic affiliation with ABC, Petitioners request that the Commission take 
official notice of their contents at this time. 

The letter commitment between WKBW-TV, Inc. and ABC on 
which the Examiner's findings of the former’s financial stability are based 
expires September 29, 1956, only five days from the date set by the Com- 
mission for oral argument. In view of this fact, it is obvious that a final 
* For instance, Mr. Jahncke, a representative of ABC who appeared at 


the hearing in support of ABC's “commitment” to WKBW-TV, Inc., 
testified in part as follows: 


“. . - I would like to say this in relation to WKBW, we have done 
business with Dr. .Churchill for some years in radio on a basis which 
in the opinion of ABC is completely satisfactory. There is no reason-- 
therefore, I project that same satisfactory relationship in the event 
they receive the grant in television” (T. 5446). 


To the same effect, see ‘Brief in Support of Exceptions’ filed by WKBW-TV, 
Inc. , Appendix B, page 3, footnote 1. 
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decision in this proceeding cannot possibly be released by that date. 
At the hearing, Mr. Jahncke testified that in this event the American 

5375 Broadcasting Company would be willing to “at least consider a 





possible extension” of its letter “commitment” to WKBW-TY, Inc. 
for an additional period of time (T. 5509). This entirely tentative 
suggestion that the network's agreement with the applicant thight be 
extended, however, was made at a time when WKBW-AM was still 
in the family of ABC basic affiliates, and is conclusively negated by 
the network's subsequent termination of its long-standing radio rela- 
tionship with WKBW and its execution of the two affiliation contracts 


referred to above. 





In view of the foregoing, it may no longer be reasonably 
concluded, even on the basis of the Examiner's legally erroneous con- 
struction of the letter commitment from ABC to WKBW-TV, Inc., that 
the latter will be able to secure an affiliation with ABC in the event of a 
grant to it.* On the contrary, the events since the Initial Decision 
referred to above impel just the opposite conclusion. Accordingly, 
unless the Commission finds (as the Examiner did) that the application 
of WKBW-TV, Inc. must be denied for other reasons, it has now become 
imperative for it to consider the important changes which have occurred 
since the hearing in the applicant's relationship to ABC. | 

. Respectfully submitted, 
GREATER ERIE BR OADGASTING COMPANY 


By 
Yts Att ey 


GREAT LAKES TELEVISION, INC. 
By | ; 

a Yts Attorney 
September 11, 1956 | 


* WKBW-TV, Inc. offered no evidence at the hearing to show that it could 


secure a basic affiliation with any other television network, although the 
burden was on it to establish its financial qualifications. 


| 
| 
| 
1 
i 
1 
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WKBW-TV OPPOSITION TO 


“JOINT REQUEST FOR OFFICIAL NOTICE” si 
AND REQUEST FOR ALTERNATIVE RELIEF , 


WKBW-TV, Inc., by its attorneys, hereby opposes the 
“Joint Request for Official Notice” of Great Lakes Television, Inc. 
and Leon Wyszatycki, d/b/a Greater Erie Broadcasting Company, 
filed herein September 11, 1956. In support thereof, it is alleged: 


wm 
Introduction « 
1. . It would be difficult, indeed, to conceive of a more '} 


improper request than that made herein. For in this case, just before 


the scheduled oral argument herein, WKBW-TV's opponents make an 





eleventh-hour request that the Commission dip into its confidential files, 





extract therefrom secret information with which to decide this case, and 





to do so without even affording WKBW-TV an opportunity to offer any 





evidence on the matter in controversy. Even WKBW-TV's opponents 





must be aware that for the Commission to follow the course suggested 





would constitute a gross denial of due process and a patent violation of 





the Administrative Procedure Act. . The very fact that they have engaged 





5378 in such last-minute desperation tactics is an eloquent confession of 
their fear of the strength of WKBW-TV's case. 
2. It will be shown herein that: 
(a) WKBW-TV's opponents have been guilty of laches 







in the timing of their request; 





(b) The request would require the Commission to take 





wholly improper, unnecessary and indeed, illegal action; 





(c) The position now taken by WKBW-TV's opponents 





with regard to the availability of a network to the successful 





applicant is a complete reversal of that urged by both of them 





during the hearing, and if they are correct, warrants a denial 





of both of their applications; and 
(d) Under the Administrative Procedure Act, the Com- 






mission cannot grant the relief requested without ordering a 





reopening of the record herein to afford WKBW-TV an opportunity 





to show that the availability of its bank loan is wholly unaffected 





by anything which has transpired since the close of the record 





herein. 
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I. The Background and the 
Chronology of This Request 


| 
3. A review of the chronology of this case is necessary in 


> order to put the instant request in its proper prospective. The following 





list of dates shows the unusual length of time that this case has been 


» pending and the truly last-minute nature of this attempt to enlarge the 
already long record herein: | 
'” (a) The Commission designated the three appli¢ations 
herein for hearing on March 25, 1954. | 
v S319 (b) The case was assigned to Hearing Examiner Gifford 


Irion, who opened the record in the hearing witha pre-hearing 

e conference on May 24, 1954. Thereafter there were a series of 
further hearing conferences and other delays occasioned both by 

a a change in the Commission's hearing procedure and the pendency 
of various motions and petitions addressed to the Commis sion, 

4 “ -(c) By Orders released July 1 and July 7, 1954, 
respectively, the Commission added issues concerning the 
financial qualifications of Leon Wyszatycki and of WKBW-TV, 
Inc. to construct and operate their proposed television stations. 

(d) The taking of testimony actually began on October 6, 

? 1954, and, subject to various recesses and adjournments, con- 
tinued until July 28, 1955, at which time the record was formally 

| 


closed. | 
—% (e) Proposed findings on behalf of the parties were 
te submitted on October 17, 1955. | 


(f) The Examiner's Initial Decision was released on 

February 1, 1956. | 

(g) Exceptions to the Initial Decision were filed on March 

is 5, 1956, and replies thereto on March 20, 1956. ! 
(h) By Order released September 6, 1956, oral argument 
on the exceptions was scheduled for Monday, September 24, 1956. 
4. Since this is an attack upon the financial qualifications of 

: WKBW-TYV, it is also appropriate to briefly review the record facts on this 
5380. subject. To meet its financial qualifications issue, WKBW-TV offered, 





among other things, both documentary and oral testimony as to the avail- 
ability to it of a bank loan from the Manufactureres and Traders Trust 


| 
I 
| 
| 
i 
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Company of Buffalo in the amount of $200,000 (WKBW-TV Ex. 29A, 29B, 
Dep. of Wilcox). The commitment of the bank to make the loan in 
question was evidenced bya letter dated February 23, 1954, which, as 
usual, contained various conditions to the making of the loan. Included 


among these conditions was one that the applicant obtain an affiliation 


agreement with one of the three television networks, ABC, CBS or NBC. 


To satisfy this latter condition, WKBW-TV obtained, on September 29, 
1954, a written agreement from ABC Television Network to enter into 
a basic affiliation contract with it, if its application were granted 
(WKBW-TV Ex. 31). This agreement was introduced in evidence through 
Ernest Lee Jahncke, a Vice President of the ABC network, who appeared 
as a witness for WKBW-TV at the insistence of opposing counsel and by 
direction of the Examiner (Tr. 5421). Mr. Jahncke described the agree- 
ment as a binding one, stating: 

“As a businessman, I think that ABC has a moral 

obligation, as a businessman I think that it does have 

a practical obligation, and on advice of counsel of ABC 

we have a legal obligation. It is a binding contract 

on all three bases, in my opinion and in the opinion of 

my company.” (Tr. 5416). 
This network agreement, dated September 29, 1954, was for the two-year 
maximum period permitted by the Commission's network rules. Accord- 
ingly, in cormpliance with those rules, the term of the agreement could 
not extend beyond September 29, 1956(Tr. 5435). However, Mr. Jahncke 
testified that the expiration date of the actual affiliation agreement would 
not necessarily be September 29, 1956, since it was the contemplation of 

5381 the parties, upon a grant, to enter into a new contract which would 

run for a full two-year period from the date of such contract (Tr. 5435, 
5518-9). This witness also testified that if this case were not decided by 
September 29, 1956, but was close to conclusion, ABC, at the least, would 
“certainly” consider an extension of the commitment to WKBW-TV contained 
in its letter (Tr. 5509). Obviously, this was as far as the witness could go, 
consonant with the two-year limitation contained in the network rules. 

5. Itis clear from the evidence of record that ABC considered 
itself as morally and legally bound to enter into an affiliation agreement 
with WKBW-TYV, if the latter were successful herein, and that, although 
under the Commission's rules it could not make a legally binding commit- 


ment for a period beyond the two-year period, it was understood that if 
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this case were not decided by September 29, 1956, the door was open 

to an extension of this commitment. It is submitted that upon the basis 
of the evidence adduced by WKBW-TV, it went just as far as an applicant 
can go in meeting the burden of proof of showing the availability to it ofa 
network affiliation. When the record was closed on July 28, 1955, there 
could have been no question that it was financially qualified, and the 
Examiner so concluded in his Initial Decision of February lI, 1956. 

6. On September 11, 1956, the instant joint request was 
filed, asking that official notice be taken of the network affiliation agree- 
ments between the American Broadcasting Company and Stations WGR and 
WGR-TV, Buffalo, which allegedly had been reported in “Broadcasting” 
magazine on May 7, 1956 (see Joint Request, p. 3). This trade paper 
report provides the springboard for the wildest type of speculation on the 

5382 part of petitioners. Specifically, they speculate that: (1) ‘ABC has 
entered into a new network commitment with WGR-TV; (2) that such 
commitment is permanent and non-cancellable; (3) that WKBW-TV cannot 
receive a grant prior to the present September 29, 1956 expiration date 
of the ABC commitment letter now in the record; and (4) that as result of 
the events which they believe have occurred since the close of the record, 
WKBW-TV cannot obtain its bank loan. Surely, the Commission should 
not be prodded into taking wholly improper, unnecessary and ‘illegal action 
such as is here requested, solely on the basis of petitioners’ unsupported 

speculations flowing from a trade paper article. | 
7. Certain facts become clear from the above chronology. 

First, this case has been in hearing status for more than two and a half 

years. Secondly, the applications were subjected to long and protracted 
hearings; there are fifty-four volumes of traascript containing 6,314 pages 
of testimony. .Third, the record herein has been closed for more thana 
year and two months. Finally, the Initial Decision in the case was released 
eight months ago, and the parties have been waiting for five months for 

oral argument on their exceptions. Despite the long delays which have 

already marked this case, and despite the unusually long hearing, in which 
all parties were afforded a full opportunity to develop whatever evidence 
they desired to offer, WKBW-TV’'s opponents now seek to drag out the 
hearing even further. Although, by their own admission, they learned of 
the facts upon which they now rely on May 7, 1956, they waited until 

September 11, on the eve of the oral argument, to make their request that 


| 
' 
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still further evidence be incorporated into the record. This, then, is the 


5383 background of this request. It is submitted, in view of this background, 


that the instant request is not made in good faith, but rather is designed as 
a smokescreen, intended to divert the Commission from the real issues in 
the case. 
Il The Petitioners are 
Guilty of Laches 

8. As previously indicated, the petitioners have been aware 
of the facts upon which they now rely since May 7, 1956, but waited 
until September 11, on the eve of the oral argument, to file their most 
unusual, last-minute request. Under the circumstances, consideration 
must be directed to this unexplained delay on the part of the petitioners 
in making their request. -Such consideration is bound to lead to the con- 
clusion that they have been guilty of laches. 

9. The granting of any petition requesting relief from the 
Commission must be predicated upon a showing of good cause. The 
Commission itself has repeatedly held that due diligence and timeliness 
are essential elements of any good cause showing. See, for example, 
North Shore Broadcasting Co., 7 RR 822a, Here, petitioners admittedly 
have been aware of the alleged facts underlying their request for more 
than eighteen weeks and, hence, could have filed a petition requesting 
the relief sought months ago. Nevertheless, they slept on their rights 
during all of this period. The petition itself contains no explanation of 
any kind for this delay, It must be concluded, therefore, that there is 
no excuse for their failure to move earlier. In view of the delay and 
of the complete failure to offer any explanation thereof, it is clear that 
the petitioners have been guilty of laches, and that, by reason thereof, 


5384 their petition should be denied. 


III. The Relief Sought May 
Not be Lawfully Granted 


10, | Petitioners here seek to enlarge the record herein 


through the use of “official notice”, rather than through the technique 


of requesting a remand and a reopening of the record for the introduction 
of new evidence. Obviously, the request that the “official notice” technique, 
rather than the “further hearing” technique be employed was calculated to 
achieve a one-sided record, and to deprive WKBW-TV of any opportunity 


to offer rebuttal evidence. Unfortunately for petitioners, there are ample 
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judicial precedents and statutory safeguards - which the Commission 
has repeatedly recognized and respected - to prevent the type of 
chicanery here sought to be perpetrated. | 

11, The judicial decisions concerning official notice have 
made it abundantly clear that an administrative body may not rest its 
findings upon official notice without affording the parties a full opportunity 
to rebut the same. Thus, as earlyas 1913, in I. C. C. v. Louisville & 
Nashville R. R. l/ the Supreme Court said: | 


i 
1 


“, . . the Commissioners cannot act upon their 


own information, as could jurors in primitive | 
days, All parties must be fully apprised of the 
| 


evidence submitted or to be considered, and 
must be given opportunity to cross-examine 


witnesses, to inspect documents, and to offer | 

evidence in explanation or rebuttal. In no other 

way Can a party maintain its rights or make its 
defense.” (emphasis supplied) 

5385 This is particularly true in connection with facts which are officially 
noticed after the close of the record. In Ohio Bell Telephone Company v. 
Public Utilities Commission, 301 U. S. 292 (1936), the Supreme Court 
held that there was an arbitrary denial of due process where an administra- 
tive body made findings upon facts officially noticed after the close of the 
record, without affording the parties an opportunity to be heard thereon. 


This same rule of law is now expressed in Section 7 (d) of the Administra- 
tive Procedure Act, which provides: | 
| 
“Where any agency decision rests on official notice 
of a material fact not appearing in the evidence in 
the record, any party shall on timely request be 
afforded an opportunity to show the contrary, " 


12. The Commission itself has repeatedly recognized that in 


an adjudicatory proceeding, after the close of the record, it may not decide 


controverted issues of fact upon the basis of official notice, without a re- 


opening of the record for the introduction of evidence on both sides of the 
questions. Times Publishing Company, 4 RR 614; Mount Vernon Publishing 
Co., 4 RR 1471. This is true even if the facts which would be officially 
noted are in the Commissicn's files. Telanserphone, Inc., 9 RR 370; 


1/ 227 U.S. 88 (1913). See also United States v. Baltimore s 0.S. 
W.R.R., 226 U. S. 14 (1912). 
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Westinghouse Radio Stations, Inc., 10 RR 878 at 954, 


13. As previously indicated, the joint request herein seeks 
only official notice of facts in the Commission's files, and does not 
request a reopening of the record so that the issue in question may be 
litigated. In view of the provisions of Section 7 (d) of the Administrative 
Procedure Act, the decisions of the Supreme Court quoted above, and 

5386 the Commission's own decisions in this field, it is clear that the 
request must be denied. 

14, However, even if this were not true, the request that 
official notice be taken of this extra-record material would be barred 
because of the very nature of that material. What petitioners request 
is that the Commission officially notice the contents of a network affilia- 
tion agreement which, pursuant to the Commission's rules, are kept in the 
confidential files of the Commission. Hence, we are here dealing witha 
document which is not available for public inspection. It need hardly be 
pointed out that the Commission cannot, in an adjudicatory proceeding, 
lawfully predicate its findings of fact upon secret evidence which is not 
available for inspection by the parties to the proceeding. For the Com- 
mission to do so, it is submitted, would constitute the most arbitrary 
denial of due process and the statutory requirements relating to a full 


and fair hearing. 


IV. A Grant of the Relief Sought 
is Unwarranted and Unnecessary 
Under the Facts 


15. In its recent decision in Westinghouse Radio Stations, Inc. , 


10 RR 878, the Commission rejected a request that official notice be taken 
of facts in its files occurring after the close of the record, which facts, it 
was alleged, reflected upon the financial qualifications of one of the applicants? 


The Commission said: 


“, . . we are also impressed with the view that in 
comparative proceedings of the kind here under con- 
sideration, to take cognizance of asserted facts in- 
volved in collateral matters coming before the Com- , 
mission in its licensing function would not serve the | 
interests of administrative finality.” (lORR 954-5) 


' 
| 
' 
| 
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5387 This problem of administrative finality represents the heart of 
the issue which has been raised herein. | 
16. Applicants in competitive proceedings for television 
facilities must necessarily speculate as to when they will obtain a 
final decision from the Commission. Because of this uncertainty in 
many matters (including the length of bank commitment, options on 
real estate, arrangements with networks, employment contracts with 
staff, etc), parties must necessarily predicate their arrangements 
upon some reasonable estimate of the date of the grant. Unfortunately, 
in many cases even reasonable estimates of the timetable of the case 
have proven faulty. In view of this situation, cases must either be 
decided upon the record as of the date of hearing, or the parties would 
be required to continuously and repeatedly move to reopen the record 
to bring it up to date. Surely, the latter procedure would not be sound 
administration, since it would result in interminable delay. The only 
acceptable alternative is to decide cases on the recordas made -a 
procedure which the Commission has properly and consistently followed 


in the past. | 


17. Reference has already been made to the Commission's 
decision in the Westinghouse case, The Commission's attention is also 
directed to its decision in Oregon Television, Inc., 9 RR 1401, in 
which the Commission rejected the contention that with the passage of 
time between the taking of testimony and the Commission's final decision, 
the bank loan commitment had expired 9 RR at 1453, Ruling on Exceptions 
Zand 10). On appeal from this ruling, this contention was raised once 
again for judicial review (see Appellant's Brief, Case No. 12,529, pp. 

46-9), and the Court of Appeals sustained the Commission (Columbia 
5388 Empire Telecasters, Inc. v. Federal Communications Commission, 
13 RR 2022 (1956).) Thus, as a matter of law, the Commission may 

bring administrative finality to its proceedings by deciding capes on the 
basis of the evidence adduced at the time the record is closed. 

18. In the instant case, WKBW-TV obtained its network com- 
mitment on September 29, 1954. At that time a termination date of September 
29, 1956, appeared to be a reasonable one. When the testimony of the network 
representative concerning this commitment was taken on January 1S, 1955, 
there was little doubt in the minds of the parties that a Septernber 29, 1956 


termination date was a reasonable one. At the time the record was closed 
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herein on July 28, 1955, WKBW-TV had a valid existing commitment 
from the network. It still has a valid existing commitment. Unless the 
Commission is to disregard the necessity of administrative finality, 

it will decide the issues in this case solely upon the extensive evidence . 
now in this record relating to the availability of a network to WKBW-TV. 
To do otherwise would require a reopening of the record and still more 
delay in the final disposition of the case. 

19. In any event, under their own theory of the case, peti- 
tioners are requesting the Commission to undertake a wholly unnecessary 
and futile act. .For, in the trial of the case before the Examiner, both 
of these applicants contended that the availability of a network was not 
affected in the least by existing affiliation agreements between the net- 
works and other Buffalo TV stations. Both of these applicants presented 
program proposals, staffing proposals, equipment proposals, and, in 

5389 the case of Wyszatycki, financing proposals, which were predicated 
upon the availability to them of network affiliations with the NBC and CBS 
television networks, respectively. The fact that both of these networks 
had existing contractual commitments with Buffalo TV stations was con- 
sidered by them to be of no importance, in view of the possibility of sub- 
sequent shifts in affiliations, if either of them were the successful appli- 
cant herein. If this theory of the case is correct, then it should also be 
applicable to WKBW-TV. Assuming, arguendo, that ABC Television net- 
work has continued the affiliation arrangement with Station WGR-TV which 
it had at the time of the hearing (Tr. 5416), under petitioners’ theory of 
the case, this would not mean that WKBW-TV could not obtain an affiliation 
with that network or with one of the other two networks. If Great Lakes 
and Wyszatycki can rely upon the possibility of cancellation of an existing 
network affiliation agreement and a shift in the affiliation to them, then 
there is no reason why such assumption should not also be applicable to 
WKBW-TV. 

20. In summary, petitioners are here taking a position wholly 
inconsistent with that urged by them during the course of the hearing. If 
they are now correct, then they were wrong during the trial of the case and 
their applications must be denied for failure of proof on the availability to 
them of a network, On the other hand, if the Commission finds, as the 


Examiner found, that proof of availability of a network is not necessary, 
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then the petition herein must be denied, .as calling for a completely futile 
| 


and unnecessary act by the Commission. 
| 


5390 
V. Request for Alternative Relief 

21, For the reasons heretofore stated, WKBW-TV believes 
that the inatant “Joint Request for Official Notice” should be denied. 
However, if the Commission should determine that it is appropriate for 
it to take official notice of facts not appearing in the record, then WKBW- 
TV requests that, pursuant to the provisions of Section 7 (d) of the Ad- 
ministrative Procedure Act, the Commission afford it an opportunity to 
show that its financial qualifications remain unaffected by the new facts 
introduced into the record. Specifically, WKBW-TV requests that the 
record herein be reopened for the limited purpose of receiving the fol- 
lowing two documents: (1) a recent letter (Exhibit 1 attached) from the 
Manufacturers and Traders Trust Company, supplementing and bringing 
up to date WKBW-TV Exhibit 29A; and (2) a statement (Exhibit 2 attached) 
from applicant's stockholders showing their continued willingness to 
satisfy the condition of the bank loan with regard to personal guarantees. 
It will be seen from the attached documents that the whole issue of avail- 
ability of a network to WKBW-TV has been rendered moot by the removal 
by the bank of that condition to its loan commitment, | 

22. Receipt of this evidence does not involve any change in 
applicant's basic plan of financing, which still includes the borrowing of 
the sum of $200,000 from the Manufacturers and Traders Trust Company 
of Buffalo, New York. In fact, the sole purpose to be accomplished by 
this evidence is to convince the Commission that said loan is still available 
to WKBW-TV and will be available, even though the network affiliation com- 
mitment from ABC Television Network may have expired before the Com- 
mission finally decides this case. It is submitted that if the Commission 

5391 does reopen the record herein for the limited purpose of receiving 

the two attached documents and then immediately closes the record, it 
will have current information before it upon which it can find, as the Examiner 
found, that WKBW-TV, Inc. is financially qualified. 

WHEREFORE, WKBW-TV respectfully requests that the Com- 
mission either deny the “Joint Petition for Official Notice”, or, in the 

| 


' 
| 
| 
| 
| 
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alternative, that the Commission reopen the record herein for the limited 
purpose of receiving the two attached documents, and thereafter immediately 


close the record. 
Respectfully submitted 


WKBW-TV, INC. 


By 
ac * ume 


Fly, Shuebruk, Blume and Gaguine 
1001 Connecticut Avenue, N. W. 
Washington 6, D..C. 


Its Attorneys 


September 20, 1956 


CERTIFICATE OF SERVICE 








EXHIBIT 1 
———— 


(Hearing Exhibit 29-c) 


MANUFACTURERS AND TRADERS TRUST COMPANY | 
BUFFALO 5, N. Y. | 


Dudley M. Irwin September Ts 


Vice President 


WKBW-TV, Inc., 

c/o Mr. Edward H, Kavinoky 
1435 Rand Building 

Buffalo 3, New York 


Gentlemen: 

This letter will supersede our letter to you dated February 
23, 1954 and all subsequent letters amending the same which relate to 
a commitment to lend you certain sums as therein provided. 


We agree to lend to you such sum or sums as you may re- 
quest not to exceed $200, 000 in the aggregate, repayable in install- 
ments over a period not to exceed four years from the date of the first 
advance, and upon and subject to the following terms and conditions: 

| 

1, That you are granted a permit by the Federal Com- 
munications Commission, or other appropriate governmental authority 
to operate a television station on Channel 7 in the area of the City of 
Buffalo, New York. 


2. That our commitment to make loans hereunder shall 
terminate 90 days after the final granting of a permit by the Federal 
Communications Commission as aforesaid or one year from si date 
of this letter, which ever shall first occur. 

3. That you shall have theretofor received not abe than 
$300, 000 in cashas (a) the proceeds from the sale of capital stock, 
or (b) $200,000 as the proceeds of the sale of capital stock and 
$100,000 as the proceeds of loans made to you and evidenced by your 
promissory notes. 


4, That the entire amount of the indebtedness of you to us 
be secured by the pledge or pledges by you to us of all of the poten, if 
any, referred to in the preceding Paragraph 3. 


| 
5. That at the time the first advance is made each of the 
holders of capital stock and notes, if any, referred to in Paragraph 3, 
shall have jointly and severally guaranteed the entire amount of the 
indebtedness of you to us, such guarantee to be in form and substance 
satisfactory to us. 


i 
| 
| 
| 
| 
| 


1956 
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6. That at the time the first advance is made there shall 
have been no materially adverse change in the financial condition 
of any of the guarantors referred to in the preceding Paragraph 5 
from that set forth in the personal financial statements of said 
guarantors heretofore furnished to us. 


7. That at the time the first advance is made by us to 
you, we are assured that the actual cost of construction and equip- 
ment for such television station shall not be substantially more than 
as estimated in the statement revised as of January 28, 1954, furnished 
to us and filed with your application to the Federal Communications 
Commission, and that the terms of payment of such costs shall not be 
substantially less favorable to you than as set forth in such statement. 
The provisions of the manufacturers contract between you and Allen B. 
Dumont Laboratories, Inc., which authorizes an increase of costs for 
construction and equipment covered by such contract of 15% is not 
deemed by us to be a substantial increase of the presently estimated 
cost of construction and equipment. 


8. That at the time the first advance is made to you, you 
shall have entered into an agreement with us providing for the manner 
of repayment of said loans in installments of principal aggregating not 
less than $50,000 per year, interest at not less than five percent (5%) 
per annum, and such warranties, furnishing of opinions, and assurances, 
and containing such other terms and conditions as are usually provided 
for in such credit agreements and as are satisfactory to us and our counsel. 


You shall continue to pay to us a commitment fee, which shall 
be equal to three-fourths of one per cent per annum on the available daily 
balance of the credit hereby made available to you and from time to time 
unused, said commitment fee to be payable December 31, 1956 and 
quarterly thereafter, 


As you will note the requirement in the original commitment 
that you shall have obtained a basic contract with one of the following 
networks, ABC, CBS or NBC is no longer a condition of the commitment. 

Very truly yours, 


MANUFACTURERS AND TRADERS 
TRUST COMPANY 


By /s/ Dudley M. Irwin 
ice-President 


EXHIBIT 2 


(Hearing Exhibit 29-d) 
Buffalo, New York ! 
September 17, 1956 | 
| 


Manufacturers & Traders Trust Co. 
Buffalo, N. Y. 


WKBW-TV, INC. 
1430 Main Street 
Buffalo 9, New York 


Gentlemen: 
We, the undersigned, being all the subscribers to the 
stock of WKBW-TV, INC., do hereby agree that in the event that 
WKBW-TV, INC. is granted Channel 7, and in the event that the 
Manufacturers and Traders Trust Company loans the corporation 
the sum of Two hundred thousand dollars ($200, 000. 00) without 
requiring an affiliation with one of the three national networks | 
(National Broadcasting Company, Columbia Broadcasting Company 
or American Broadcasting Company), we, the undersigned do hereby 
mutually agree, jointly and severally, to guarantee the said loan of 
Two hundred thousand dollars ($200, 000. 00) to said Mace ers 
and Traders Trust Company, of Buffalo, New York. 


Very truly yours | 


fai Clinton BH. Churchit | 
Clinton H. Churchill 


/s/ Edward H. Kavinoky | 
Edward H. Kavinoky/| 
| 

BUFFALO WASTE PAPER CO. 


By /s/ Haskell Stovroff | 
/s/ Darwin R. Martin 
arwin R. rtin 


/s/ Alfred E, Anscombe: 
red &. Anscombe; 








MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Lee not participating; 
Commissioner Mack dissenting. 


1. .The Commission has before it for consideration (1) 
Joint Request for Official Notice filed by Greater Erie Broadcasting 
Company and Great Lakes Tclevision, Inc. on September 11, 1956; 
(2) Opposition to Joint Request for Official Notice and Request for Alterna- 
tive Relief filed by WKBW-TV on September 20, 1956; (3) Comment on 
Joint Request for Official Notice filed by the Broadcast Bureau on September 
20, 1956; and (4) Reply to Opposition filed by Greater Erie Broadcasting 
and Great Lakes Television, Inc. on September 27, 1956. 


2, .These pleadings stem from the fact that the financial quali- 


fications of WKBW-TV, which were at issue in this proceeding, are based 

in part on a bank loan, the availability of which is subject to the condition 
precedent of a network affiliation. The record discloses that WKBW-TV 
would satisfy this condition precedent through an affiliation with American 
Broadcasting Company, and in evidence thereof, presented an executory 
agreement whereby ABC agreed to affiliate with WKBW-TV in the event that 
applicant received the grant. The executory agreement, dated September 29, 
1954, provides for the execution of the standard ABC affiliation contract 

no earlier than 90 days and no later than six months after WKBW-TV should » 
receive a grant for the Buffalo, Channel 7, facility, the affiliation contract to 
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expire no later than two years from the date of execution of the =r 
agreement (September 29, 1956). Thus, by its own terms, this agree- 
ment expired no later than September 29, 1956. ! 

3. Great Lakes and Greater Erie allege that American Broad- 
casting Company has since the close of the record in this proceeding 
affiliated with station WGR-TV in Buffalo and that this fact is disclosed 
by copies of the ABC-WGR affiliation contract filed with the Commission 
in accordance with its Rules. We are asked to take official notice of 
our network filed in order to ascertain the accuracy of the foregoing. 
Based on this allegation, petitioners contend that the ABC affiliation 
is no longer available to WKBW-TV, and itis, therefore, no longer able 
to meet the condition procedent to its bank loan, and can no longer estab- 
lish itself as financially qualified to construct and operate its proposed 
station, ! 

3. In its opposition, WKBW-TV contends that the Commission 
must reach its decision on the basis of the record, and cannot go outside 
the record to take official notice of facts not disclosed therein. | Alterna- 
tively, WKBW-TV requests that, in the event the Commission takes 
official notice of the ABC-WGR affiliation contract, the record in this 
proceeding be reopened in order to admit affidavits demonstrating that 
the bank no longer requires a network affiliation as a condition precedent 
to its loan. ! 

4. In their reply to the opposition, Great Lakes and Greater Erie 
contend that by WKBW-TV’s failure to controvert the fact of the ABC- 
WGR contract in its opposition, it has waived its right to do so in the 
record, They further argue that the alternative relief requested should 
be denied as an untimely attempt to amend its application. | 

5. In essence, we are here requested to take official notice of 
Commission records and to conclude therefrom that WKBW-TV, Inc, is 
financially disqualified. WKBW-TV, Inc. has, however, demanded its 
right to show the contrary. (Section 7(d) Administrative Procedure Act, ) 
Under these circumstances, the facts involved being material to our 
decision, the problem can be resolved only by reopening the record, 


| 
6. We turn now to WKBW's request to show, ina seopynes 


record, that its financial qualifications are unaffected. Our policy pro- 
hibits an applicant in a comparative hearing from improving the com- 


parative features of its proposal subsequent to the latest date at which 
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our Rules would allow amendment of its application. However, financial 
qualifications, like legal qualifications, constitute absolute rather than 
comparative features of an application. An applicant must establish 

his financial qualifications at the threshold of a proceeding, but once he 
has done so such qualifications will not be compared with the like quali- 
fications of his competitors. (See Scripp Howard Radio, Inc. v. FCC 

7 RR 2001.) Thus, we do not regard WKBW’s request as being a 
belated attempt to improve its competitive position. 

7. Although it is not our policy to permit applicants, who have 
failed in the hearing process to prove their financial qualifications, to 
amend their applications to cure the defect, we are not here confronted 
with such a situation. The Examiner found on the basis of the facts 
of record that at the time of this hearing WKBW-TV, Inc. was financially 
qualified, Events transpiring subsequent to the closing of the record, 
due largely to the passage of time and not within the control of the 
applicant, have served to cast doubt on the facts of record. We are 
not asked to permit WKBW-TV to show a new source of funds, but 
merely to show that the same funds are available from the same source 
with a restrictive condition of the loan removed. The form of the 
relief requested by WKBW-TV, however, would deny the other parties 
the right to cross-examine the witnesses presented to prove the 
present status of its bank loan or to offer evidence in rebuttal and, - 
consequently, consideration of the affidavits submitted by WKBW-TV 
as requested must be denied. Nevertheless, WKBW-TV equitably 
should be afforded an opportunity to show the present availability of 
the loan in question. 

Accordingly, IT IS ORDERED, That the Joint Request for 
Official Notice filed by Great Lakes and Greater Erie and the Request 
for Alternative Relief filed by WKBW-TV ARE DENIED. 

IT IS FURTHER ORDERED, on the Commission’s own motion, 
that the record in this proceeding be Reopened and the matter Remanded 
to the Hearing Examiner for the limited purpose of (1) permitting 
amendment of the application of WKBW-TV to show the terms of its 


loan agreement, if any, with the Manufacturers and Traders Trust 


Co.; (2) taking evidence on the following issues: 
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(a) To determine whether there is presently 
outstanding an agreement of affiliation 
between WKBW-TV and American Broad- 
casting Company which would satisfy the 
requirements of the loan commitment of 
the Manufacturers and Traders Trust 
Co. ; and 





In the event of a negative finding on issue 

(a) above, to determine whether WKBW-TV 
presently has a loan commitment from the 
Manufacturers and Traders Trust Co. 
adequate to establish, in conjunction with 
other matters of record herein, the finan- 
cial qualifications of WKBW-TV to construct 
and operate its proposed station; and 


(3) the issuance of a supplement to the Initial Decision restricted to 
such issues, and ! 
IT IS FURTHER ORDERED, That the further hearing required 


herein be. held as expeditiously as possible. 


| 
FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Acting Secretary 


Adopted: July 18, 1957 
Released: July 19, 1957 








PETITION TO ENLARGE ISSUES 


Comes now Leon Wyszatycki d/b as Greater Erie Broad- 
casting Company, an applicant in the above-captioned proceeding, by 
his attorneys, and respectfully petitions the Commission to enlarge 
the issues in the above-captioned proceeding by adding the following 


issue: 


(c) To determine on a comparative basis the 
significant differences in the engineering 
proposals of Greater Erie Broadcasting 
Company and WKBW-TV, Inc. with respect 
to the areas and populations to be covered. 


In support thereof it is shown as follows: 


1, On July 18, 1957, the Commission on its own motion, 
ordered that the record in the above-entitled proceeding be reopened 
and that the matter be remanded to the Hearing Examiner for further 
proceedings (FCC 57-772). The following issues were set for hearing: 


(a2) To determine whether there is presently 
outstanding an agreement of affiliation 
between WKBW-TV and American Broad- 
casting Company which would satisfy the 
requirements of the loan commitment 
of the Manufacturers and Traders Trust 
Co.; and 


In the event of a negative finding on issue 
(a) above, to determine whether WKBW-TV 
presently has a loan commitment from 
Manufacturers and Traders Trust Co. 
adequate to establish, in conjunction with 
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other matters of record herein, the | 
financial qualifications of WKBW-TV 
to construct and operate its proposed 
station | 

| 


4214 2. Petitioner previously sought enlargement of the hearing issues 


to consider comparatively the coverage proposals of Greater Erie Broad- 
casting Company and WKBW-TV in its petition of April 14, 1954, that 
petition was denied by the Commission in its Memorandum Opinion and 
Order (FCC 54-925), released July 26, 1954, Said petition and the 
engineering affidavits contained therein are attached and are resubmitted 
as a part of the instant petition. | 

3. An exception to the Commission's adverse ruling has been 
stated on the record and has been carried forward therein for purposes 
of subsequent appellate review. Since the Commission's holding is 
clearly inconsistent with subsequent appellate rulings (cited hereafter) 
and inasmuch as the Commission on its own motion has ordered that 
the record be reopened for further proceedings, it is respectfully 
submitted that the proposed hearing be broadened to include the 
engineering proposals submitted herein. It is axiomatic that the 
Commission retains jurisdiction over an order of denial and may con- 
sider a former petition afresh if existing circumstances warrant such 
action, | 

4. The Commission’s opinion and order denying petitioners 
previous attempt to enlarge the issues to include coverage proposals 
was bottomed on the case of Louis Wasmer, 9 RR 713 (1953) and Peters- 
burg Television Corporation, 10 RR 537 (1954). These cases caution 
the use of the Commission’s television propagation curves as 7 base 
for demonstrating comparative coverage. The Commission summed 
up its denial by saying that petitioner had “failed to make a preliminary 
showing that the predictions of coverages would provide an accurate 
basis for comparing the coverages of the respective applicants. 

5. The Wasmer and Petersburg holdings, and consequently the 
Commission's ruling, are clearly inconsistent with the more recent 
case of Hall and Greenville Television Company v. Federal Communi- 
cations Commission, _—*U. Ss App. D.C. 237 Fe 2d 567 (1956) 
wherein the Commission had refused to make findings relating to 
coverage from the propagation curves and the Court of Appeals for 
the District of Columbia reversed and remanded the case to the Commission. 


4215 


4216 
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They held that such propagation curves are admissible to prove contours 
and the proof of absolute accuracy was not a condition precedent to their 
usage, for as the Court said, “the degree of reception of television 
service must of necessity be measured in terms of statistical prob} 
abilities.” Andjin W. S, Butterfield Theaters v. Federal Communica- 


tions Commission, U.-S. App. D. C. » 237 F. 2d 552 (1958) 


wherein the Commission had rejected an attempt to prove the degree 
of superiority of proposed service and coverage, upon the ground that 
the propagation charts were not sufficiently accurate to be probative, 
the Court of Appeals sais (237 F. 2d at 557) that “ The Commission's 
view that ad hoc exceptions to the rules are to accepted on faith, while 
he who relies on the rule has the burden in each case of re-eStablishing 
it by independent proof, is error.” 

6. In the instant petition the engineering data submitted is 


based in part upon the official propagation curves. The Hall and 


Butterfield cases, supra, make it clear that petitioner does not have 


the burden of submitting, as a preliminary matter, independent 
evidence to prove their accuracy. Nor is it incumbent upon petitioner 
to preliminarily account for other errof factors which may possibly 
affect predictionsof coverage. If there is evidence available to 
counter the probative force of the predicted contours based on the 
propagation curves, then such evidence should be adduced by the parties 
challenging the accuracy of the predictions, There is nothing in the 
instant record to date to render the propagation curves inapplicable. 

7. The Commission’s Rules and Regulations and the policies 
set forth in the Sixth Report and Order contemplate the widest possible 
service by television stations, The engineering affidavits submitted 
herewith demonstrate that Petitioner’s Grade A and B contours would 
encompass an area and population far in excess of that proposed to be 
served by WKBW-TV, Inc. Expert engineering testimony would show, 
in fact, the existence of substantial and significant coverage differences 
between the two proposals. 

8, Petitioner is aware that the instant proceedings have already 
taken considerable time and that it is the desire of the Commission to 
bring the adminstrative proceedings to a speedy and just conclusion so 


that the community involved may sooner have the benefit of the television 


service, However, refusal on the part of the Commission to include 
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the engineering coverage proposal herein submitted would only serve 
to prolong the proceedings for in light of the Butterfield and Hall cases, 
which reverse by implication the Commission’s rulings in Wasmer and 
Peterson, the Commission's former refusal to allow the engineering 
proposal would ultimately be reversed and remanded. Moreover, the 
addition of the proposed issue to the hearing wad not be time con- 
suming as it would mostly involve the submission of engineering 
exhibits, | 
WHEREFORE, THE PREMISES CONSIDERED, Petitioner 
respectfully requests that the issues in the above-captioned proceeding 


be enlarged by adding the issue herein requested. | 


Respectfully submitted, 


Leon Wyszatyckid/bas | 
GREATER ERIE BROADCASTING 
COMPANY 


| 
By /s/ Fred J. Eden, Jr, 


Welch, Mott & Morgan 
His Attorneys 


710 Fourteenth Street, N. W. 
Washington 5, D. C. 


July 26, 1957 
CERTIFICATE OF SERVICE 


(For “Petition to Enlarge Issues” and affidavit of Stuart L. Bailey 
filed as attachments to the foregoing petition see page 6 Above: ) 


| 





The Hearing Examiner having under consideration a petition 
for leave to amend filed by WKBW-TV, Inc., on July 26, 1957; 

IT APPEARING That the Commission reopened the record in 
this proceeding for the purpose, inter alia, of permitting an amendment 
of the application of WKBW-TV to show the terms of its loan agreement, 
ifany, with the Manufacturers and Traders Trust Company; and 

IT FURTHER APPEARING That the instant petition seeks to 


effectuate such amendment but that it is opposed by Greater Erie Broad- 


casting Company; and 
IT FURTHER APPEARING That financial issue to which this 


issue relates is not a comparative issue and that good cause has been 


shown for making the record reflect the true facts as they exist today; 
and 

IT FURTHER APPEARING That the parties have orally 
agreed to waive the four-day rule; 

IT IS ORDERED, This 30th day of July, 1957, that the 
petition of WKBW-TV, Inc. for leave to amend IS GRANTED and that 
the amendment tendered with the petition IS ACCEPTED, 


H. Gifford Irion 
Hearing Examiner 
Federal Communications Commission 


/s/ Mary Jane Morris 


Mary Jane Morris 


(SEAL) Secretary 


Released: July 30, 1957 
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SUPPLEMENT TO THE INITIAL DECISION OF HEARING EXAMINER 
H, GIFFORD IRION 


Preliminary Statement 





1, On January 31, 1956, the undersigned Hearing Examiner 
issued an Initial Decision in this proceeding. The final clause ordered 
| a grant of the application filed by Great Lakes Television, Inc. , fora 
a4 commercial television station on Channel 7 in Buffalo, New York, and 
| 7 further ordered a denial of the applications of Greater Erie Broadcast- 
ing Company and WKBW-TV, Inc. One of the issues in the original hearing -/ 
! called for a determination of the financial qualifications of WKBW-TV, Inc. 
ay Sometime after the Initial Decision was released, there occurred a change 
| in the factual situation which was brought to the Commission's attention 
by pleadings and which will be described under the Findings of Fact. 
Accordingly, the Commission on its own motion adopted an order on . 
July 18, 1957, which reopened the record and remanded the proceedings 
> to the Hearing Examiner “for the limited purpose of (1) permitting amend- 
ment af the application of WKBW-TV to show the terms of ite loan agree- 
ment, ifany, with the Manufacturers and Traders Trust Co. ; ; (2) taking 
evidence on the following issues: | 
‘ 5439 “(a) To determine whether there is presently outstanding 


1/ 


an agreement of affiliation between WKBW-TV and 
i American Broadcasting Company which would satisfy 


the requirements of the loan commitment of the 
Manufacturers and Traders Trust Co,; and 
:‘“(b) In the event of a negative finding on isaue (a) above, 
to determine whether WKBW-TV presently has a loan 
s commitment from the Manufacturers and Traders 
Trust Co. adequate to establish, in conjunction with 
other matters of record herein, the financial qualifica- 
tions of WKBW-TV to construct and Spans its proposed 
4 station; and 





ay The original hearing commenced on October 6, 1954, and sessions 
were held from time to time thereafter until July 28, 1955, at which 
time the record was closed. 








(3) the issuance of a supplement to the Initial Decision restricted to 


such issues; and 
“IT IS FURTHER ORDERED, That the further hearing required 


herein be held as expeditiously as possible. ” * 
2. Conferences were held on July 23 and 25 and further hearings 
were held on July 31 and September 6, 1957. The record was closed on the ; 
latter date. The parties have indicated that they waive the right of filing a 
proposed findings although they do not, of course, waive any rights of a 
appeal. 
FINDINGS OF FACT x 
3. The new issues which the Commission added after reopening 
the record on July 18, 1957, are strictly limited and do not reopen all 
questions relating to the financial qualifications of WKBW-TV, Inc. Issue 
- 


(a) was resolved at the hearing by a stipulation of the parties to the effect 
that WKBW-TV, Inc. has no outstanding affiliation agreement with American 
Broadcasting Company. Since the finding under issue (a) must be negative, 
it remains to be determined whether WKBW-TV has a loan commitment from 
the Manufacturers and Traders Trust Company (hereinafter called the “bank”) 
which, when taken in conjunction with other facts already in the record, would 
establish the financial qualifications of this applicant. 

4. The detailed facts regarding this subject are contained in 
paragraphs 136 through 143 of the original Initial Decision zi and need not 


be repeated here. The significant changes which occurred after the issuance ' 


of the Initial Decision relate to the loan commitment from the bank. At the - 


earlier hearing evidence was presented to show such a commitment for a loan 
not to exceed $200,000, which was to be repayable in installments of principal 


amount to not less than $50,000 per year over a period not to exceed four ¥ 


years with interest at 5%. One of the conditions for the conclusion of aloan ”™ 


agreement was stated as follows: 


5440 


“That the applicant shall have obtained a basic affiliation contract with one of b» 
the following networks: ABC, CBS or NBC.' WKBW-TV, Inc. presented 


evidence at the former hearing to show that it had a satisfactory agreement 





2/ i3R. R. 669, 710 (1956) 
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with ABC but following the issuance of the Initial Decision this agreement 
was terminated, Negotiations were then undertaken by a representative 

of WKBW-TV with the bank and on September 17, 1956, the bank executed 

a letter to the applicant agreeing to lend a sum not exceeding $200, 000. 

This letter was signed by Dudley M. Irwin who is “senior loaning officer” 
and vice-president of the bank. His duties include the handling of loan 
applications and he is also a member of the senior loan committee. Mr. 
Irwin was familiar with the previous loan commitment of the bank expressed 
in a letter dated February 23, 1954, as well as with the testimony of the 
loaning officer who signed that letter, 2! The loan commitment is conditioned 
on several matters. The conditions, however, do not include a requirement 
that there be any affiliation agreement with a national network, ‘There is 
substantial similarity between most of the conditions in the letters of 
February 23, 1954 and September 17, 1956. It is first required that WKBW- 
TV receive a construction permit for Channel 7. The second condition states 
that the bank's commitment to make loans shall terminate 90 days after the 





final granting of the permit by the Commission or one year fromSeptember rg 
1956, whichever shall first occur. There is evidence to show that the loan 
commitment was renewed by the bank's senior loan committee on September 
3, 1957, so that it has been extended until September 17, 1958. | Holders of 
capital stock and notes are required by the bank to have jointly and severally 
guaranteed the entire amount of the applicant's indebtedness to the bank and 
such guarantee is to be in form and substance satisfactory to the bank. The 
commitment also provides that at the time of the first advance “there shall 
have been no materially adverse change in the financial condition of any of 

the guarantors"from that set forth in their personal financial statements which 
were earlier supplied to the bank. Mr. Irwin's testimony shows that the bank 
is currently satisfied this condition has been met. A loan agreement covering 
the manner of repayment, the interest rate, warranties and all lother terms 
and conditions which are usually provided for in credit agreements and which 
are satisfactory to the bank and its counsel, is to be entered into prior to the 
first advance of funds. The loan commitment also calls for a commitment 

fee equal to three-fourths of one percent per annum and WKB W-TV has paid 
this up to date, | 





3/ This refers to the testimony given on deposition by Mr. Wile ox who 
has since died. 
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5. All the evidence in the record indicates that these conditions 


have been or will be met excepting, of course, the one relating to the grant 





a 
of permit which cannot be determined until the conclusion of these proceedings. 
@ 


Mr. Irwin, who has acted as loan officer for the bank in regard to this com- 
mitment and who has authority to conclude the loan agreement within the 
framework of the commitment letter and the approval already given by the 


senior loan committee and the executive committee of the bank, clearly 


5441 indicated that the bank regards its letter of September 17, 1956, asa 


“firm commitment” to conclude a term loan agreement. There is no 
indication in his testimony or elsewhere in the record that the bank will 
insist upon any unusual provisions in drafting that agreement and there is 
every reason to find that WKBW-TV will be able to obtain the loan. Mr. 
Irwin stated his belief that this would be a term loan repayable in four 
years, probably in quarterly or semi-annual installments and at the then 
current rate of interest. The precise terms of the loan agreement are 
still subject to negotiation between the bank and the borrower and during 
the course of the further hearing Greater Erie raised the question as to 
whether this would cast doubt on the loan’s being activated, It can only 
be said that it is nothing except the most extreme speculation to suggest 
that the final terrns would be anything but reasonable and within the 
borrower's capacity to meet.—! 

6. These facts mean that WKBW-TV has established, as it did 
in the previous hearing, that it will receive a bank loan in the sum of 
$200,000. As was shown in paragraph 142 of the Initial Decision the total 
expenses before operating will amount to $296,914. The applicant will 
have $500, 000 available if the bank loan of $200,000 is included. It having 
been shown that this loan from Manufacturers and Traders Trust Company 


4] a‘ 4 ads . 

— In this connection it may be noted that Greater Erie requested the 
issuance of a subpoena duces tecum directed to Mr. Irwin and the bank for 
the production of certain documents belonging to the bank. This request 
was denied by the Hearing Examiner in a Memorandum Opinion and Order 
dated August 30, 1957, which is incorporated herein by reference. It is 
desirable to emphasize, however, that this opinion proceeds on the premise 
stated in the Memorandum Opinion and Order: “The proper test -- the test 
which appears to have been uniformly applied by the Commission in adjudg- 
ing financial qualifications -- has been one of reasonableness. ” 
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will be forthcoming, a finding must be made that WKBW-TV will have 
slightly more than $200, 000 available at the time of going on the air 


and with all pre-operating expenses paid. 


5442 CONCLUSIONS 


| 
| 


l. The new issues added by the Commission for this further 
hearing relate to the narrow question of whether WKBW-TV, Inc., has 
assurance of a bank loan in the sum of $200,000. As noted in the Findings 
of Fact, such loan was shown to be available at the original hearing but 
at that time it was conditioned upon an affiliation agreement with American 
Broadcasting Company. Such agreement no longer exists. Nevertheless 
the applicant has obtained a modified loan commitment from the bank and 
all the evidence of record indicates that the conditions of that commitment 
will be met, provided WKBW-TV should ultimately receive the construction 
permit applied for. Inasmuch as the actual sums available to the applicant 
and the predicted expenses of construction remain the same asibefore, it is 
concluded now, as it was in the Initial Decision, that WKBW-TV, Inc., i8 
financially qualified and construct and operate the proposed station. 


2. The Initial Decision of January 31, 1956, terminated with 





a clause ordering a grant to Great Lakes Television, Inc. Nothing in the 
present issues or in the testimony taken at the further hearing calls for a 
revision of that clause. | 

IT IS THEREFORE ORDERED, This 13th day of September, 1957, 
that the ordering clause of the Initial Decision dated January 31, 1956, 


REMAINS AS BEFORE. | 
/s/ H. Gifford irion 


H. Gifford Irion 
Hearing Examiner 
Federal Communications Commission 


Released: September 17, 1957 
and effective within the limits of the | 
issues specified in the Commission's 
order of July 18, 1957, and subject 
to the provisions of Section 1. 853 

of the Rules. 





5450 MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioners Lee and Craven not participating; 
Commissioner Ford abstaining from: voting. 


1. The Commission has before it for consideration a petition 
for reconsideration of its Memorandum Opinion and Order of July 
19, 1957, in this proceeding. The said petition was filed by Greater 
Erie on August 19, 1957, on August 29, 1957, WKBW-TV filed an 
opposition, and on September 5, 1957, Greater Erie filed a reply to 


the opposition. Great Lakes expressed its views by a reply to the 
WKBW -TV opposition filed on September 6, 1957. , 


2. A brief review of the pertinent portion of this proceeding 


will be of assistance in understanding this matter. We are here in- 
volved in a comparative proceeding to determine which of three 
applicants shall be awarded a construction permit for a new television 
station to operate on Channel 7, Buffalo-Niagara Falls, New York. 
After hearing, the Examiner closed the record on July 28, 1955, 

and on February 1, 1956, released an Initial Decision favoring 

Great Lakes. Exceptions to the Intial Decision were filed, and oral 
argument was heard by the Commission en banc on September 24, 
1956. 

3. Ome of the issues in the proceeding relates to the financial 
qualifications of WKBW-TV. That applicant proposed a bank loan 
from the Manufacturers and Traders Trust Co., the said loan being 
subject to the condition precedent of WKBW-TV's securing a network 
affiliation. In order to meet this condition precedent, the record 
shows that an agreement to affiliate was executed between ABC and 
WKBW-TV on September 29, 1954, expiring two years from that date. 
Based in part on the foregoing, the Examiner concluded that WKBW-TV 
was financially qualified to construct and operate its proposed station. 

5451 4. On September 11, 1956, Great Lakes and Greater Erie 
filed a joint request for the Commission to take official notice of 
information in its network files which allegedly indicated that ABC 
had affiliated with Station WGR-TV in Buffalo, and to infer therefrom 
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that the ABC affiliation was no longer available to WKBW-TV. On these 
facts, the petitioners suggested that WKBW-TV was no longer able to 


satisfy the condition precedent of its bank loan and was, therefore, no 





longer financially qualified. In its response to this pleading, WKBW- 
TV did not deny the ABC-WGR affiliation, but stated that the bank no 


longer demanded network affiliation as a condition precedent to its 
| 
| 


5. On July 19, 1957, the Commission released a Memorandum 


loan. 


Opinion and Order wherein it pointed out that it would not consider facts 
outside of the record in reaching its decision. However, since the 
record itself showed the termination date of the aforesaid affiliation 
contract, and that date had passed soon after the date of the oral 
argument herein, the Commission on its own motion reopened the 
record on issues to determine whether the ABC affiliation wa's still 
available to WKBW-TV and, if not, whether the Manufacturers and 
Traders Trust Co. still requires such affiliation as a condition 
precedent to its loan. The Memorandum Opinion and Order also 
“permit [ted] amendment of the application of WKBW-TV to show the 
terms of its loan agreement, if any, with the Manufacturers and 
Traders Trust Co. ” | 

6. The instant petition is grounded on 47 CFR 1. 365 which 
prohibits amendment of applications after public notice has been given 
of the issuance of a proposed, recommended or initial decision. Greater 
Erie argues that the rule is based on the need for an ultimate termina- 
tion of administrative proceedings. It is further argued that a waiver of 
this rule in a comparative proceeding is unfair because it allows one 
party to improve his position at the expense of his competitors. 

7. In its opposition to the petition, WKBW-TV contends that 
the propriety of the Commission's action of July 19, 1957, is unquestion- 
able under the doctrine of Fleming & McNutt v. FCC /€.A.-D. C.; 19557 
225 F2 523; 96 U.S. App. D.C. 223; 12 RR 2043; The Enterprise Co. v. 
FCC /C.A.-D.C.; 1957 231 F2 708; 12 RR 2033; Butterfield v. FCC 
[C.A.-D.C.; 1956/; 237 F2 552; 12 RR 2175; and Radio Station KFH v. 
FCC [C.A. -D.C.; 19577 F2 ; | U.S. App. 
D.C. 315 RR 2063, all of which cases deal with the question wh 
whether the Commission can and should consider events transpiring 


subsequent to the closing of the record and while the Commission still 
| 


| 
I 
| 
i 
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has jurisdiction over the matter if such events are material to the 
decision. 

8. In its reply to the opposition, Great Lakes expresses the 
view that the Fleming & McNutt, Enterprise and Butterfield cases, 
Supra, are applicable only where the Commission or an Examiner 
has preducated an award on facts which are changed by subsequent 
events, and are not to be construed as requiring the Commission to 
give an applicant a second chance to prove his case where subsequent 
events have resulted in a failure of the original proof. 

5452 9. Whether or not WKBW-TV has a network affiliation is, 


of itself, without decisional significance in this proceeding. It 


becomes material only insofar as it affects WKBW-TV's financial 


qualifications. Thus, our action of July 19, 1957, reopening the 
record, was not occasioned by the necessity of knowing whether 
WKBW-TV still had a network affiliation agreement, but rather by 
the necessity of knowing whether a certain bank loan vital to the 
plan of financing proposed by that applicant was still available. We 
reopened the record not to determine whether WKBW-TV could still 
affiliate with ABC, but to determine whether the Manufacturers & 
Traders Trust Co. loan was still available to it. 

10. It is to be noted that we do not permit WKBW-TV to 
alter its plan of financing. We will consider only, as originally 
proposed, the availability of the loan from the Manufacturers & 
Traders Trust Co. We pemnit amendment of the WKBW-TV applica- 
tion only within that limited framework. The amendment will be 
permitted to wark, not a change in the plan of financing originally 
proposed by WKBW-TV, but only in the conditions of a loan which 
is a part of that plan. The necessity for amendment arises only 
because exhibit #3 of WKBW-TV's application detailed the terms of 
its proposed loan. If the amendment were not made, there would be 
a variance between the application and the proof traceable to the 
length of time the application remained in hearing status. As of the 
date the record was closed the variance did not exist; nearly eight 
months after the release of the initial decision, and a few days after 
the Commission heard oral argument on the exceptions filed with 
respect thereto, the variance appeared with the expiration date of 
the ABC affiliation agreement. WKBW-TV is merely permitted (if 
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if can) to maintain its position as it appeared on the record when the 
| 
Examiner issued his initial decision. Thus, in our view, no new | 


competitive advantage has accrued to WKBW-TV as a result of | 
| 








& 
our Memorandum Opinion and Order of July 19, 1957. | 
Accordingly, IT IS ORDERED, This 23rd day of October,, 
1957, that the petition for reconsideration filed by Greater Erie | 
| 
on August 19, 1957, IS DENIED. | 
mf FEDERAL COMMUNICATIONS COMMISSION 
v 
q 
Mary Jane Morris 
a 
Secretary 
‘ | 
Released: October 24, 1957 
" 
@ 
| 
. | 
« | 
; ; 
: i 


5453 MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Lee not participating. 


1. The Commission has before it for consideration two 
petitions to enlarge issues; one filed by Greater Erie on July 29, 
1957, and seeking an enlargement of the issues to include a com- 
parison of the engineering proposals of Greater Erie and WKBW-TV, 
and the other filed by Great Lakes on Aug. 5, 1957, seeking a com- 
parison of the engineering proposals of all three applicants. 
2. The Greater Erie petition is a new presentation of a 
petition originally filed on April 14, 1954, and denied by the 
Commission in its Memorandum Opinion and Order of July 26, 1954. 
We, therefore, regard its instant pleading as a petition for recon- 
sideration of our action of July 26, 1954, and, as it is untimely 
filed pursuant to the provisions of 47 CFR 1.390, it must be denied. 
3. For similar reasons, we regard the Great Lakes petition 
as procedurally improper. The initial order of designation in this . 
proceeding was published in the Federal Register on March 30, 1954, 
and on April 14, 1954 Greater Erie filed its aforementioned petition 
to enlarge the issues to include a comparison of the engineering pro- 
posals of Greater Erie and WKBW-TV. On Apr. 26, 1954, Great Lakes 
filed a consent to the Greater Erie petition, but conditioned its consent 
on the issues being enlarged to include a comparison of the engineering 
proposals of all three applicants. Thus, although the filing of the 
Great Lakes pleading was untimely as a petition to enlarge the issues, 2! 
the Great Lakes position was before the Commission and received 

5454 due consideration. (See Memorandum Opinion and Order of July 
26, 1954.) Therefore, in our view the instant Great Lakes petition 


must be regarded as an untimely filed petition for reconsideration. 


1/ 47 CFR 1.389 “. .. . Such motions (to enlarge issues) must 
be filed with the Commission not later than 15 days after the issues 
in the hearing have first been published in the Federal Register. ” 





- 137 - 


4. However, the subject matter of the Greater Erie petition is 
before us in another manner. In the Greater Erie exceptions to the 
Initial Decision, #73(b), an exception is noted to our Memorandum 
Opinion and Order of July 26, 1954, which denied that applicant's original 
petition to enlarge issues. Consideration of the matter on the rherits, 
based upon the exception taken, may therefore serve to expedite final 
disposition of this proceeding. | 
5. Preliminary to passing thereon, it is appropriate tolre- 
State the relief originally sought. Greater Erie sought to include an 
issue which would permit the introduction of evidence as to the location 
of the projected Grade A and B contours of its proposed station, and 
the proposed station of WKBW-TV, and on the basis of these contours 
determine the areas and populations which would be served. | 

6. In the authorization of visual broadcast stations, the 
Commission's rules (Section 3. 683) consider two field intensity con- 
tours. These are specified as Grade A and Grade B. Section 3. 684 
of the rules sets out the methods to be used in predicting these /con- 
tours. However, while Section 3. 683(b)(1) of the rules states that 
these contours may be used for the “estimation of coverage, ” the 
same section (3. 683(a)) states that the contours merely show “'. 
the approximate extent of coverage over average terrain in the 
absence of interference from other television stations. Under actual 
conditions, the true coverage may vary greatly from these estimates 
because the terrain over any specific path is expected to be different 
from the average terrain on which the field strength charts are 
based.” Thus, actual coverage may vary greatly from that pre- 
dicted by the use of the above charts. | 

7. The Commission dealt with a similar problem In sa Louis 
Wasmer, 9 RR 713, the case on which our Memorandum Opinion and 
Order of July 26, 1954, was based. In that case we stated that 
projections as to where the field intensity contours of a proposed 
station would fall are subject to numerous error factors and are not 
sufficiently reliable to be used as evidence on which to base a finding. 
We further stated therein that an applicant should be permitted to 
introduce evidence relative to coverage in the event he cald show 
that such evidence was of more than tenuous validity, but we indicated 


that we were unaware of any existing technique or device capable of 
| 
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establishing persuasively the areas and populations which will actually 
receive service from a proposed station. Thus, we have not denied 
that coverage is a proper factor of comparative consideration, but we 
have expressed our belief that the present state of the art affords no 
5455 method of adducing reliable evidence on this point and the Wasmer 
decision may be regarded as a rule of evidence rather than of sub- 
stantive law. See also Midwestern Broadcasting Company, ét al. 
FCC 56-197, 13 RR 613. 

8. On September 6, 1956, the United States Court of Appeals 
for the District of Columbia handed down its decision in Hall and 
Greenville Television Co v. FCC; 237 F2 567; 99 U. S. App. D. C. 
86; 14 RR 2009. Although the court was not there dealing with a com- 
parative proceeding, it had occasion to rule on the evidentiary value 
of projected field intensity contours, and it held that, although such 
contours may be subject to gross errors in any given case, they have 
a high statistical probability of accuracy and the burden of proof lies 
on the party contending they are wrong, not on the party advocating 
their reliability. Thus, it would appear that consideratim of such 
evidence, if it is adduced, is required. ~ 

9. On the other hand, we do not regard the Hall case as 
indicating what weight should be accorded the evidence of projected 
contours or what significance should be placed on the over-all issue 
of coverage in a comparative proceeding. Field intensity contours 
are, at best, no more than a measurement of service potential. 

Noise level, adjacent and co-channel interference and shadowing might, 
in a give case, reduce actual service to a small fraction of that 
indicated by projected field intensity contours based solely upon the 
Commission's standards. In addition to the factors affecting service 
which are mentioned above, there is to be considered the fact that, 
under the statistical theory upon which the determination of the Grade 
A and Grade B contours is based, the number of locations receiving 





an acceptable signal decreases with distance fromthe transmitter. 
Clearly, in the absence of evidence as to actual service which reason- 
ably may be expected within the respective field intensity contours, 
mere knowledge of the location of the contours of the competing appli- 
cants would be of questionable use to the Commission in determining 
which station would best serve the public interest. Moreover, 
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assuming that it can be proven with reasonable accuracy just what areas 


and populations can be expected to receive service from the proposed 
stations, then the other television services available to those areas and 
populations become pertinent. 2 

10. Because petitioners, in the pleadings before us, have 
not given any consideration to service, as distinguished from coverage, 
to the populations which they have counted within their Grade A and 
Grade B contours, we have here set forth the principal difficulties in 
attempting to demonstrate by acceptable proof the areas and populations 
that will receive television service froma specific proposal. One of 


the parties herein, however, asserts the right to comparative consid- 





eration of the areas and populations served. Recognizing the! inherent 
difficulties of adducing meaningful evidence on such issue, we believe 
5456 that, in view of the aforesaid decision in Hall and Greenville 

Television Co. v. FCC, the enlargement of the issues is required. 

ll. Finally, we do not view the enlargement of the isisues in 
the restrictive form requested by Greater Erie as being appropriate 
in a comparative proceeding. If coverage is to be of significance in 
our determination of this matter, a comparison must be made of the 
coverage of all the applicants. The public interest would not be 
served by limiting our deliberation to a comparison of the coverage 
proposed by Greater Erie and WKBW-TV. | 

12. According, IT IS ORDERED, This 6th day of November, 
1957, that the petitions to enlarge issues filed by Greater Erie on 
July 29, 1957, and by Great Lakes on Aug. 5, 1957 ARE DENIED. 

13. IT IS FURTHER ORDERED, on the Commission's own 
motion, that the record in this proceeding is REOPENED, the 
issues in this proceeding are enlarged to include the following issues: 


a. To determine the location of the proposed 


Grade A and B contours of the three appli- 
cants in this proceeding. 





- To determine, on a comparative basis, 
the areas and populations within the re- 
spective Grade A and Grade B contours 
which may reasonably be expected to 
receive actual service from the applicants’ 
proposed stations. 


. In the event the proof under issues (a) and 
(b) above shall establish that any or all of 
the three applicants will bring actual service ; 
to areas and populations not served by either | 
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> 
or both of its competitors, to determine : 
the number of services, if any, presently 
available to such areas and populations; 


and the matter is remanded to the Hearing Examiner for the taking of 


evidence on the above issues, and for the issuance of a supplemental 
Initial Decision. 


FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 


Released: November 8, 1957 




















PETITION FOR LEAVE TO AMEND 


WKBW-TV, Inc., by its attorneys, hereby requests leave to 
amend its application for a new television station on omen bi in 
Buffalo, New York, in the manner set forth in the attached a anal 
ment. In support thereof, it is alleged: 

1. By its amendment herein, WKBW-TV seeks to amend 
its application for a new television station by (a) submitting a new 
engineering report showing, inter alia, a change of transmitting site, 
power and antenna height, and (b) by the submission of new financial 
data showing the applicant's ability to finance the new facilities 


proposed. The amendment flows solely from the Commission *s 


Memorandum Opinion and Order of November 6, 1957 (released 


| 
November 8, 1957), reopening the record herein, on its own motion, 


and remanding the proceeding to the Examiner for the purpose of 
taking additional evidence relative to the areas and populations to 
be served by the respective proposals of the applicants. ! 

5461 2. The application herein of WKBW-TV, Inc. was filed on 
‘February 10, 1954. Prior thereto, on July 31, 1953, the Commission 
had released its Memorandum Opinion and Order in re Louis Wasmer, 
9 RR 713, in which it had finally resolved whatever uncertainty then 
existed as to whether comparative hearings for new television stations 
would include issues on such engineering questions as comparative 
coverage and service. In its Memorandum Opinion the Commission 
held that it would not receive evidence of comparative coverage in 
such cases except when there existed such unusual circumstances 
as “that one station will propagate a signal partly over a body of 
water, a desert area, a swampland, or some other uninhabited 
place...” Obviously, none of these unusual conditions existed in 
the Buffalo area. Thus, the state of the law, at the time WKBW-TV's 
application was filed, was such as to make unnecessary any |con- 
sideration of the coverage proposals of the several applicants for 
Channel 7 in Buffalo, and WKBW-TV did not do so in planning its 
own proposal. | 

3. That WKBW-TV's view of the law at the time was correct, 


is evident from the fact that, until recently, the Commission has 
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consistently refused to include issues as to comparative coverage 
or service in other comparative hearings for new television stations. 
In fact, the record of this very proceeding discloses that: 

(a) In the Commission's pre-hearing “McFarland” 
letter to the applicants, it failed to raise any question of 
comparative coverage and failed to afford WKBW-TV an oppor- 
tunity to amend its application in order to cure any alleged 

5462 disparity between its proposal and that of its competitors. 

(b) The Commission's Order of Designation for 
hearing (released March 25, 1954) failed to include any issue 
calling for a comparison of the coverage proposals of the 
applicants. 

(c) By Memorandum Opinion and Order released 
July 26, 1954, the Commission, relying on its Wasmer ruling, 
specifically denied a petition of Leon Wyszatycki requesting 
an enlargement of the issues herein to include a comparison 
of the engineering proposals of the applicants. 

4. Thus, it is clear that until the Commission released its 
recent Memorandum Opinion and Order of November 8, 1957, the 
entire question of a comparison of the engineering proposals was 
not in issue in this case. Further, it is clear from a reading of 
that Memorandum Opinion that the Commission's belated decision 
to permit an exploration of the question of comparative coverage 
represents a reversal of its earlier view that such matters should 
not be in issue herein. Finally, it is evident that the Commission 
arrived, albeit reluctantly, at its present determination solely 
because of an intervening change in the law. Paragraph 8 of the 
Memorandum Opinion makes it clear that it was solely the decision 
of the U. S. Court of Appeals in the Hall case (Hall v. FCC, 237 
F(2d) 567) that led the Commission to reverse its earlier contrary 
ruling herein. 

5. In summary, the state of the law at the time WKBW-TV's 
application waa filed, when it was designated for hearing, and the 
state thereof at the time this case was tried, did not require that 

5463 applicant to weigh its technical proposal against that of its 
competitors. Now, however, the Commission has reversed its 
earlier ruling because of a change in the law. Since the Commission 
has now found, contrary to its earlier findings, that a comparison 
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| 
of coverage should be in issue herein, fairness and equity demand 
that WKBW-TV, like the Commission, be permitted to reappraise 
its earlier determinations in light of the change in the law. Specifi- 
cally, since the Commission feels that the change in the law now 
requires a comparison of coverage, good cause exists for now 
allowing WKBW-TV to propose coverage comparable to that of its 
competitors. | 
6. By its instant petition, WKBW-TV does not seek, ! and 
would not obtain any competitive advantage over the other applicants 
herein. On the contrary, the attached amlendment seeks no more 
than an opportunity to make the WKBW-TV engineering proposal 
similar to that of the other two applicants herein. The new site 


proposed herein is in the same general area as that of the other 


two applicants, the proposed antenna height and effective radiated 


power is also similar to that proposed by the other tow applicants, 
and hence the WKBW-TV Grade A and Grade B contours would be 
similar to those of the other applicants. It follows, therefore, 
that since WKBW-TV will not obtain a competitive advantage if its 
amendment herein is allowed, good cause exists for granting the 
same. | 

7. One other factor must be considered. A grant of the 
instant petition will greatly expedite the hearing herein, will 


permit an early resolution of this very old proceeding, and Iwill 


5464 accelerate substantially the providing of a needed additional 


TV service in the Buffalo area. 


In its Memorandum Opinion remanding this proceeding, the 
Commission has spelled out in considerable detail the difficulties 
which will be involved “in attempting to demonstrate by acceptable 
proof the areas and populations that will receive television service 
from a specific proposal”. In fact, the Opinion expresses a certain 
skepticism as to whether such evidence can be adduced even after a 
long, arduous and expensive hearing. It is evident from this, and 
from what has transpired at the pre-hearing conference herein, that 
under the present engineering proposals, at the least, there must be 
a long and difficult hearing, which might well finally result in 


inconclusive findings on the issues of law and fact here inveived. 


| 
| 
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On the other hand, a grant of the instant petition wald 

make all three proposals so nearly similar that it could easily be 
found - and perhaps stipulated - that there was no substantial 
difference between the proposals on which to predicate a preference 
for one of the applicants. At the least, this would greatly ex- 
pedite the hearing herein and will permit an earlier resolution of 
this already very old proceeding. Surely, it is in the public interest, 
and sound administration, to reach this result, which will provide 
a needed additional service in the Buffalo area. 

5465 WHEREFORE, itis respectfully requested that the instant 
petition of WKBW-TV, Inc. for leave to amend be granted, and that 
the attached amendment be accepted for filing. 


Respectfully submitted 
.WKBW-TV, INC 


By. 

ack P. Blume 
Fly, Shuebruk, Blume and Gaguine 
1001 Connecticut Avenue, N. W. 
-Washington, 6, D. C. 


Its Attorneys 


December 10, 1957 


5466 CERTIFICATE OF SERVICE 
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5484 OPPOSITION TO PETITION FOR 
~ LBAVE TOAMEND 
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Comes now Greater Erie Broadcasting Company (hereinafter) 
called Greater Erie) and respectfully submits its opposition tb the 
petition filed by WKBW-TV, Inc. (hereinafter called WKBW), ' request- 
ing leave to amend its application. 

1. The three competing applications in this hearing were 
first designated for hearing on March 24, 1954. Now nearly four 
years later, WKBW seeks to amend its application to improve its 
comparative standing. Its petition should be denied for the following 
basic reasons: | 

(a) Section 1. 365(a) of the Rules bars a grant of the WKBW 
petition. | 

(b) Allowance of the amendment would materially improve 
WKBW's competitive position and thereby prejudice and injure 
Greater Erie. 


(c) No good cause exists for the extremely lengthy delay 


by WKBW in seeking to enlarge its proposed service area. | 


5485 (d) Allowance of the amendment would disrupt the | 


Commission's hearing procedures, in part, because a de novo 
determination would be required of WKBW's technical and financial 
qualifications. ! 
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2. By Memorandum Opinion and Order released November 8, 
1957, the Commission has reopened the hearing for the purpose of 
receiving evidence on a comparative basis of the proposed Grade A 
and Grade B coverage of the applicants. An Initial Decision in this 
proceeding was issued on January 31, 1956. A supplement to the 
Initial Decision was issued on September 13, 1957. Section 1.365(a) 
bars the acceptance of amendments after initial decision unless such 
amendments are merely corrective in nature: 


“A petition to amend an application will not 
be accepted (other than an amendment which is 
merely corrective in nature such as the removal 
of a named person because of death) if it is filed 
after public notice has been given in the issuance 
of a proposed decision with respect to such appli- 
cation, or of a recommended or an initial 
decision, as the case may be, where no proposed 
decision isto be issyed.” 


WKBW’'s tendered amendment is not “merely corrective in nature” but 


is a complete jettisoning of the transmitter and antenna proposal con- 


tained in its application now on file. Its proposed effective radiated 


power, tower height, type of antenna, tower location, financing arrange- 
ments, among other items, would be different under the tendered amend- 
ment. As provided in Section 1. 365(a), there has been “ public notice 
of the issuance of /an initial7 decision with respect to /the WKBW/ 
application,” and acceptance of its amendment is, therefore, precluded 
by the rule. 

3. Even if it be assumed arguendo that the WKBW petition may 
be regarded as a“ request to amend an application after it has been 


designated for hearing,” a category of amendment discussed at an 


earlier point in Section 1. 365(a), the petition must nevertheless be 
5486 summarily rejected as defective in form, The relevant language 
of the Rule is as follows: 


“Such a petition /one “to amend an application 
after it has been designated for hearing”/ which 
requests either a change in frequency or power 
must be accompanied by the affidavit of a person 
with knowledge of facts as to whether or not con- 
sideration has been promised to or received by 
petitioner, directly or indirectly, in connection 
with the filing of such petition for amendment.” 


The Rule requires the filing of an affidavit of no-consideration in all 


cases, without exception, where an amendment changing power or 
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frequency is tendered after designation of an application for hearing. 
Since WKBW’'s amendment changes its “ power” it was required to 
submit an affidavit pertaining to consideration. However, WKBW's 
petition includes no such affidavit. WKBW'’s petition is merely an 
unverified pleading signed by counsel. ! 
4, WKBW admits (par. 6) that it is at a disadvantage vis-a- 
vis Greater Erie and Great Lakes in a comparison of coverage | 
proposals, The significantly greater coverage proposed by Greater 
Erie as against WKBW may be a vital factor leading to a decision that 
on an over-all evaluation Greater Erie is to be preferred to WKBW, 
and it might directly or indirectly be a factor, or the factor, that 
would result in Greater Erie being the winning applicant in this | 
hearing. It would be prejudicial and unfair to Greater Erie to allow 
equalization of the coverage proposals and thereby eliminate a factor 
which is favorable to Greater Erie. It would be especially unfair to 
eliminate this factor when it is recalled that nothing prevented WKBW 
four years ago, when it first filed its application, from proposing 


significantly greater coverage, but through its own free and voluntary 


choice it decided not to so. Greater Erie, on the other hand, cHose to 


propose extensive coverage. 
5487 5. Section 1. 365(a) is an absolute bar to the acceptance of 

amendments after initial decision whether or not “ good cause” exists. 

“Good cause” related only to amendments filed after designation of 

an application for hearing. Assuming arguendo that WKBW's tendered 





amendment is encompassed within the earlier part of Section l, 365(a), 
it has made no showing of good cause. Nothing prevented WKBW, 
when it filed its original application, from equalling the proposal of 
Greater Erie and Great Lakes, Wasmer certainly did not. Greater 
Erie knew of Wasmer, and so did Great’Lakes, but both proposed 
significantly greater coverage than WKBW. | 

6. The Wasmer decision was released on July 31, 1953. As 
early as April 14, 1954, in a petition to enlarge the issues, Greater 
Erie placed WKBW on notice that it regarded comparative coverage as 
a matter that should be explored at the hearing. Even if WKBW’s 
interpret ation of Wasmer was correct, it knew that a potential result 


of Greater Erie's petition was that Wasmer might be held inapplicable 
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to this case and the issues might be enlarged to include one on compara- 
tive coverage. It had no right to expect that the law, as it understood 
it, would be forever fixed and immutable. Through its voluntary choice, 
it decided then not to seek to amend. The Commission said in 
Wilmington Television Corp.,. 12 RR 187, 196c (1956) thata“... 
matter within the domain of . . . /the applicant’s7 own discretion and 
judgment... cannot... be advanced as a valid ground for the delay 
in construction of its authorized television facilities.” Similarly, 
WKBW cannot advance its own discretion and judgment as “ good cause” 

_ for waiting years after Greater Erie’s original petition before seeking 
to amend when it knew three and one-half years ago that the issues 
might then be enlarged to include a coverage issue. 

5488 7. Notwithstanding the initial rejection by the Commission on 
July 26, 1954, of Greater Erie’s request, Greater Erie did not drop 
the matter. Greater Erie filed its exceptions to the Initial Decision 
on March 5, 1956, and in No. 73(b) it excepted to the July 26, 1954, 
decision which denied its original petition to include a comparative 
coverage issue, Again WKBW was placed on notice that such an issue 
was a possibility in this proceeding. On September 6, 1956, while 
this exception was pending, Hallv, F. C. C., 237 F. 2d 567, was 
decided by the Court of Appeals. At that point, the “ possibility” that 
a comparative coverage issue might be added became a probability, 
if not an actual certainty, With Greatér Erie’s exception pending and 
the Hall case decided, it was incumbent on WKBW then to seek to amend. 
But it voluntarily waited until 15 months after Hall in the hope that 
comparative coverage would be swept under the rug. Now that things 
have not worked out as it hoped, 15 months after the alleged inter- 
vening change in the law (Hall), it seeks to amend “ because of an 
intervening change in the law” (par.4). WKBW, not “the law,” decided 
to wait for 15 months after Hall, and it has only itself to blame. 

8 And again Greater Erie filed a petition requesting a coverage 

issue, on July 29, 1957, and Great Lakes filed one on August 5, 1957. 
Both petitions specifically cited Hall in requesting the issue. Again 
WKBW did not act, but chose to ride out the storm. On this, as on all 
the previous occasions, WKBW knew that a coverage issue was possible 
and it used its own judgment to do nothing. “Good cause” never existed 
for the WKBW amendment. If it ever did, it has long since expired. 


2 


4 


= £49 = 


5489 9. Wasmer did not say that comparative coverage would never 





be an issue in comparative hearings, To the contrary, it indicated 
that under proper circumstances comparative coverage would be an 
issue: | 
“The petitioner has not shown that it will 
be able to offer proof which will overcome or 
account for the various error factors or that it 
will be abe, by any means, to substantiate the 
accuracy of the coverage data it proposes to 
introduce, Without such a showing, we shall | 
decline to consider, for comparative purposes, | 
| 


the coverage proposals of competing applicants 
for television facilities.” (9 RR, at p. 717). 


Greater Erie, in its petition to enlarge the issues, filed April 14, 1954, 


| 
| 
| 
| 
| 


expressly attempted to meet this burden. The affidavits of Stuart L. 
Bailey and Raymond E. Rohrer, engineers whose qualifications are 
recognized by the Commission, did not include a mere count of square 
miles and persons within the computed Grade A and Grade B Speaery * 
but there was also reliance on actual mepsurements on WNBT 
(WRCA-TV) and WABD, New York City, ‘witeh had been used by the 
Ad Hoc Committee charged with the evaluation of radio propagation 
factors concerning television and FM services in the frequency range 
between 50 and 250 mc. Since Wasmer actually indicated that the 
Commission would in subsequent cases order a coverage issue upon 

a proper showing and since Greater Erie attempted to make such a 


proper showing,” WKBW had reason to know that a coverage issue was 





in prospect if the Commission decided that such a showing had/been 
made. WKBW should have sought to amend then, not three and one 
half years later. | 

5490 10, In WJPS, Inc., 3 RR 1366 (1947), the Commission, in 
the final decision, penalized an applicant because one of its principals 
was a network official. WJPS then sought to amend by removing the 
network official, alleging that it had no reason to expect while the 
hearing was in progress that the network connection of the said 
principal would be detrimental... The Commission refused to allow the 


amendment, saying that in the absence of compelling reasons, the 


| 
¥It was shown that WKBW's Grade B contour would encompass an area 
of 4,107 square miles and a population of 1,228,006, while Greater 
Erie's Grade B contour would encompass an area of 8, 300 square 
miles and a population of 1, 795, 667. 
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Commission will not entertain material amendments to applications after 
the issuance of a proposed decision, particularly in competitive cases 
where applicants should not be permitted to amend on the basis of defects 
pointed out by the Commission in its decision. In Abilene Broadcasting 
Co., 3 RR 1671 (1947), the Commission, similarly refused to allow an 
amendment after an unfavorable proposed decision where the prospective 
losing applicant sought to amend out one of its stockholders who was a 
network official, The instant case is directly analogous to those two 
cases. Now that the Commission has pointed out a factor adverse to 
WKBW, WKBW seeks to amend. .WKBW cannot even claim the equities 
of the petitioners in WJPS and Abilene, since WKBW had reason to 
expect at least 15 months ago, when Hall became law, that its proposed 
limited coverage might be a weakness in its case. 
11. Acceptance of the amendment would be unduly disruptive 
of Commission processes. WKBW’'s financial qualifications are in 
igsue in this hearing and the amendment so alters its financing arrange- 
ments that it is believed that Greater Erie and Great Lakes would have 
the right once again to cross-examine WKBW witnesses on this matter. 
-If this is not so, the Commission would, at the least, be required to 
make a completely new determination as to whether or not WKBW is 
5491 financially qualified; asupplemental hearing order would have to 
be issued finding that WKBW is (or is not) financially qualified; the other 
parties would then have to be afforded the right to petition for enlarge- 
ment of the issues to include a new financial issue within 15 days after 
publication of the hearing order in the Federal Register. The same is 
equally true as to WKBW's technical qualifications. WKBW has not 
submitted a list of studio technical equipment with its application. 
It has merely said: 


“No changes are proposed in either the 
quantity or quality of studio equipment 
from that originally proposed under the Du- 
Mont contract.” (Ex. 3, Rev.) 


WKBW's studio technical equipment proposal is now $185, 615. 02, 
while formerly it was $175,688.93. Because of the factor of quantity 
production, the price of studio equipment has generally gone down; yet 
WKBW's new figure is nearly $10,000 higher than the old. Under 
Section 1. 841 of the Rules, Greater Erie would seem to be entitled to 
request from WKB W detailed information pertaining to “Studio, 


transmitter, and auxiliary broadcast equipment.” The sketchy nature 
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of the WKBW petition and tendered amendment would seem tol require 
that Greater Erie, in order to protect its interests, request such 
detailed information. (Whether the information supplied by WKBW 
would then indicate the necessity for a request by Greater Erie for 
further hearing cannot, of course, now be predicted). Moreover, 
notwithstanding that WKBW proposes to move its transmitter site 

and to enlarge its proposed service area to include several hundred 
thousand persons who would not be served under the original proposal, 
it has not proposed any change in its proposed program schedule. 

The other parties to this hearing would have to be afforded an 





opportunity to cross-examine WKBW principals on the question 


5492. whether the original program schedule adequately reflects 


the needs and interests of the new individuals and communities to 
be served. Since acceptance of the amendment carries within it 
such potential mischief to the orderly and expeditious functioning 
of the Commission's processes, the amendment should be rejected. 
12. The WKBW amendment makes such fundamental jchanges 
in WKBW's proposal that it is, in effect, a new application that 
cannot now be consolidated into this hearing. As noted above, the 
financial and technical proposals are so altered that a new deter- 
mination would have to be made as to financial and technical 
qualification. From its new proposed tower site, WKBW would 
be including within its computed Grade B contour approximately 
500, 000 more persons than under its existing proposal. The new 
proposal represents a change in antenna location, a change in 
antenna height, and expanded coverage of such magnitude as 
virtually to be a change in station location, (See Sections 1, 37 8(a)(1) 
and 1. 373(h) of the Rules; see also Cerritos Broadcasting Co., 14 
RR 506a (1956). Section 1.724(b)(1) and (3) precludes consolidation 


of a new application into this hearing at the present point. 


i 
! 
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5493 WHEREFORE, THE PREMISES CONSIDERED, It is 
respectfully requested that WKBW-TV, Inc. 's Petition for Leave 
to Amend be denied. 

Respectfully submitted, 
Leon Wyszatycki, d/b/ as 


GREATER ERIE 
BROADCASTING COMPANY 


By/s/ Vincent B. Welch 
incent B. Welch 


WELCH, MOTT & MORGAN 


Its Attorneys 


Communications Building 
710 Fourteenth Street, N. W. 
Washington 5, D C. 


December 20, 1957 


CERTIFICATE OF SERVICE 
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5495 REPLY TO OPPOSITIONS TO 
WKBW-TV's PETITION TO AMEND 





WKBW-TV, Inc., by its attorneys, hereby replies to the 
oppositions of Great Lakes Television, Inc., Greater Erie Broad- 
casting Company, and the Chief, Broadcast Bureau, to WKBW-TV's 
“Petition for Leave to Anrend”. In support thereof, it is alleged: 


I. The Opposition Pleadings | 


l. The Broadcast Bureau's pleading herein is chiefly 
characterized by its-brevity, and by its lack of facts, arguments, 
or citations to support its position. It is the type of meaningless 
pleading which cannot assist the Examiner one whit in resolving 
the questions presented herein. About all that the Bureau alleges 
is that the WKBW-TV application was designated for hearing in 
March 1954, and that “extensive hearings have already been 
held". Thus, it would appear that the age of the case rather than 
“good cause”, is the Bureau's criterion for determining whether 
a petition for leave to amend should be granted. This is simply 

5496 answered by pointing out that the Commission has permitted 
amendments in other cases which were much older than this - 
in fact, even after remand from the Court of Appeals - where good 
cause existed therefor. (Johnston Broadcasting Co., 5 RR 1320 
(1950); Easton Publishing Co., 6 RR 368 (1950)). It is submitted 
that the age of this case and the fact that extensive hearings have 
already been held on other issues would not, standing alone, bar 
a grant of WKBW-TV's petition, dance good cause exists therefor. 

2. The pleadings filed by Great Lakes and by Greater 
Erie are lengthier and more detailed than that of the Broadcast 
Bureau, but they are hardly more persuasive. It will be shown 
herein that there is simply no merit to the two points made in these 
pleadings, namely, (1) that the last sentence of Section 1. 365(a) of 
the Rules is an absolute bar to a grant of the petition, and (2) that 


“good cause” does not exist for allowing the same. | 
| 


I 
| 
' 
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Il. Section 1. 365(a) Does Not 
Bar a Grant of the Petition 


3. As indicated above, both Great Lakes and Greater Erie “ 
argue that the last sentence of Section 3. 165(a) of the Commission's « 
Rules is an absolute bar to a grant of WKBW-TV's petition for + 
leave to amend. Both argue that since an Initial Decision was once 
issued in this case, the Commission cannot, regardless of the 
circum stances, accept an amendment to the application. This arbi- 
trary position is quickly refuted by an examination of the large 
number of cases in which the Commission has waived or ignored the 
provisions of Section 1. 365(a) and has permitted an amendment of 
an application even after the ae has been closed and an Initial 


5497 Decision has been rendered. Among these cases are: 


Lakeland Broadcasting Corp., 5 RR 70la (1950 
Leader Publishing Company, 5 RR 1021 (1949 
Johnston Broadcasting Co., 5 RR 1320 (1950) 
Easton Publishing Co, 6 RR 368 (1950) 
Independent Broadcasting Co., 6 RR 1390 (1951) 
Delta Broadcasters, Inc., 7 RR 688 (1952) 
' Robert Hecksher, 7 RR 690 (1952) 
Telanserphone, Inc., 9. RR 370 (1953) 
In fact, in the instant case, WKBW-TV was permitted to amend its 
financial showing, long after the Examiner's Initial Decision was 
released. The simple fact is that the Commission has repeatedly 
recognized that there may be circumstances in which good cause 
exists for allowing an amendment, even after an Initial Decision 
has been reached. Perhaps the best reflection of the Commission's 
current attitude on this is to be found in the new Part I of the 
Commission's Rules, which was released on December 13, 1957. 
5498 These new rules completely omit the “Initial Decision" language a 
of Section 1. 365(a) and, hence, constitute a recognition by the 


y, In par. 7 of its pleading, Great Lakes cites six cases allegedly 
‘Supporting its position that Sec. 1. 365(a) of the Rules is an absolute 
bar to amendments following Initial Decision. However, an examination 
of these cases shows that they prove nothing at all. Two of the cases 


cited, Abilene Broadcasting Co., 3 RR 1671, and Chronicle Publishin 
_Co., RR 1385, were released in 1947 prior to the adoption of the Trle 
in its present form in February 1948. Television City, Inc., 14 RR 
462(h) was reversed by the Commission on reconsideration, 14 RR 46é6a. 
Enterprise Company, 15 RR 88, is an Examiner's Initial Decision, and 
the Commission has made a public announcement of instructions to the 
staff looking to a reversal. Both Airwaves, Inc. and Radio Television 


- 155 - 


Commission that good cause alone - and not the momentary status 


of any proceeding - should determine whether an amendment should 
be allowed. : 

.. 4. In any event, Section 1.365(a) is inapplicable here, because, 
by its order of remand, the Commission has, in effect, vacated the 
outstanding Initial Decision. There can hardly be any doubt that this 
is so, since, as a result of the further hearing, the Examiner roust 
issue a new or supplemental Initial Decision, in which he may make 
a grant to a party other than the one which was preferred originally. 4 
Since this is so, the proceeding is again in the status which it 
occupied prior to the issuance of the Examiner's original Initial 
Decision, and Section 1. 365(a) is not applicable. The Commission 
has repeatedly reco gnized that an order of remand or other order 
reopening the record for further proceedings on new issues takes the 
case outside the scope of Section 1. 365(a) (see Lakeland Broadcasting 


Corp. » supra, Independent Broadcasting Co., supra, Robert 


Hecksher, supra, and Teleanserphone, Inc., supra). In fa'ct, as 
recently as December 19, 1957, the Commission released ob Order 


in Town & Country Radio, Inc. (Docket No. 11835, FCC 57- 1368), 
in which the Commission affirmed an order of the Examiner allowing 
amendment of the applicant's financial showing after the record on 
the original issues was closed, and the record was thereafter re- 
opened and the issues enlarged to include the applicant's financial 
5499 qualifications. This is precisely the type of situation which is 
here involved. Here the Commission has, on its own motion, 
reopened the record and, for the first time, placed in issue'a com- 
parison of the engineering proposals of the applicants. Surely, 
this new state of affairs brings this case outside of the pale of 
Section 1. 365(a). The sole test of whether WKBW-TV's petition 
should or should not be allowed is whether “good cause” exists 
therefor, and-not either the age of this case or the fact that at 
one point the Examiner had issued an Initial Decision herein. 
| 


2/ Greater Erie specifically recognized this in par. 4 of its 
pleading, but it nevertheless makes the wholly inconsistent argu- 
ment that there is an outstanding Initial Decision within the | | 
meaning of $1. 365(a). 
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Il. Good Cause Exists for 
‘ Allowing the Amendment 
5. In. Westinghouse Radio Stations, Inc., 9 RR 211, the 
Commission said: 


“No general definition of ‘good cause’ can 
be laid down, and it is well established that 
what constitutes good cause for the allow- 
ance of an amendment depends upon all of 
the relevant factors in each individual case. ” 


Despite this clear state of the law, Great Lakes and Greater Erie 
attempt to break down good cause into certain specific creteria or 
elements which they contend WKBW-TV's petition fails to meet. 

It will be shown herein that even if good cause is measured by 
individual elements, rather than by all “the relevant factors of 
[this] individual case", the WKBW-TV petition should be granted. 

6. At the outset, it should be pointed out that a grant of 
the WKBW-TV amendment would not involve certain elements 
which were present in other cases in which this relief was denied. 
Some of these elements have been succinctly summarized in 
Louisiana Television Broadcasting Corp., 9 RR 894 at 897, as 
follows: 

5500 “. . .it is important to consider whether 

the amendment, if allowed, would 

necessitate the addition of new issues, 

would unduly delay the beginning or com- 

pletion of the hearing, would result in the 

taking of new testimony to supplant 

testimony already taken, or would other- 

‘Wise result in an uneconomic use of the 

Commission's facilities. * 
Surely, a grant of the WKBW-TV amendment would not require a 
change of the issues, the addition of new parties, or a delay in the 
hearing now set for January 15, 1958. Similarly, since there has 
not even been a hearing, as yet, on any of the engineering issues 
here involved, no element of retrying issues already heard and 
decided is involved. 

7. With these factors out of the way, Great Lakes‘ and 
Greater Erie's oppositions are reduced to two basic contentions: 
(1) that there is. a lack of diligence, and (2) that a grant of the 
amendment would give WKBW-TV an unfair competitive advantage. 
It will be shown below that there is no merit to either of these 


contentions. 


° uy 
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8. “Diligence is, of course, an element of the couples of 
factors which constitute good cause” (North Shore Broadcasting Co., 
Inc., 7 RR 822e). However, the importance of diligence “ will 
vary with the circumstances of each case, its absence not being 
necessarily dispositive when other factors persuading toa finding 
of good cause are present” (West Shore Broadcasting: Co., 14RR 
582). Accordingly, in the instant case it must be determined first 
whether there is an absence of diligence, and secondly, if so, 
whether the circumstances here involved warrant a grant of the 
petition nevertheless. : 

5501 9. Both Great Lakes and Greater Erie attempt to measure 
diligence by the time which has elapsed since the 1954 date on which 
the applications were first designated for hearing. This, it is 
submitted, is erroneous. Actually, the time element here involved 
is that which has transpired since the Commission's November 6, 
1957 order of remand first placed in issue the question of compari- 
son of the engineering proposals of the applicants herein. There 
can be little doubt that WKBW-TV has proceeded expeditiously and 


with due diligence in seeking to amend its proposal, once it learned 





that the Commission had enlarged the issues to encompass this 
matter. | 
10. Actually, had WKBW-TV attempted to amend prior to 
the Commission's Memorandum Opinion and Order of November 8, 
1957, it could not have shown “good cause” thefefor. The law of 
the case, as set forth in the notice of hearing, and in both the Wasmer 
case and in the Commission's Memorandum Opinion and Order of 
July 26, 1954, denying Greater Erie's petition for enlargement 
of the issues, specifically precluded any comparison of coverage. 
Hence, WKBW-TV could not have shown any need for, or r , ason 
to support any amendment of its engineering proposal. It as only 
now, when the Commission has reversed all that it has said before, 
that good cause exists for a reappraisal of WKBW-TV's engineer- 
ing showing. Hence, diligence must be measured from the 
Commission's latest action, and upon this measure WKBW-TV must 
be found to have proceeded with diligence. | 
ll. However, even if it be found that WKBW-TV ha's not 


been diligent, this does not end the matter. As shown above, “ good 
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5502 cause” may exist and an amendment may be allowed even in the 
absence of diligence, if the facts of the case warrantit. Surely, the 
facts here - and elemental fairness - require that this amendment 
be accepted. These facts are: 

(a) Prior to the filing of WKBW-TV's application, the 
Commission had made clear, both in its Sixth Report and 
Order and in its Wasmer decision, that the state of the tele- 
vision art was such that service could not be determined with 
any degree of certainty and that therefore, except in unusual 
and extreme cases, a comparison of service would not be in 
issue. In reliance upon this, WKBW-TV chose an engineering 
proposal which it believed would best serve the public interest 
by the then known standards. 

(b) In its pre-hearing letter, the Commission failed 
to raise any question as to WKBW-TV's judgment thereon or 
to indicate that coverage would be in issue herein. Had the 
Commission done so, then this applicant cauld have reappraised 
its judgment and promptly amended its proposal, as a matter 
of right. 

(c) In its notice of hearing the Commission failed to 
place coverage in issue and thus to put the applicants on notice, 
early in the proceeding, that the choice between them might 
depend upon the installation proposed by them. Here again, 
had the Commission done so, WKBW-TV might have pro- 
ceeded with diligence to amend its proposal. 

(d) On July 26, 1954, before the takingof testimony 
began in this proceeding, the Commission denied a petition 

5503-of Great Lakes for enlargement of the issues to include a 

coverage issue, reiterating what it had said earlier in 
Wasmer. WKBW-TV had every reason to rely upon this: 
specific ruling of the Commission in adhering to its original 
engineering proposal, and it did so. 

(e) Long after the hearing hac been completed, the 
Commission remanded the case on its own motion to take further 
testimony on WKBW-TV's finances. Why it did not at that time 
also order a further hearing on the engineering proposals, is 
known only to the Commission. However, had it done so, then 
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the amendment of WKBW-TV's financial proposal, which was 
allowed at that time, could have encompassed the changes in 
financing resulting from the required change from DuMont 





to RCA equipment and the change in transmitter site and 
power. | 
(f) Only after all of the above had transpired, did 
the Commission, on its own motion, decide to reverse its 
earlier rulings herein and to permit inquiry into the applicants’ 
coverage proposals. 
Surely, it would be the height of unfairness and inequity for the 
Commission to hold that WKBW-TV is guilty of a lack of diligence, 
in light of the Commission's own record in this area. At the least, 
the parties should be accorded the same right as the Commission 


to reappraise earlier determinations in light of a change in the law 





wrought by the Hall case. 
12. Thus, by the process of elimination, it becomes clear 
that the essence of the Great Lakes and Greater Erie argument 


5504 is that a grant of the WKBW-TV petition would somehow give 


that applicant an unfair competitive advantage. However, it cannot 
be argued that WKBW-TV is here seeking more power or greater 
height than its competitors so that it can be accorded a preference 
over them under the new issue. On the contrary, it is clear that 
WKBW-TV has limited its requested antenna height and power to 
approximately that proposed by the other applicants, thus deliberately 
eliminating any possibility of a competitive preference. In fact, 
WKBW-TV reiterates its previously expressed willingness to 
stipulate that, on the basis of its amended proposal, no preference 
should be accorded to any applicant for providing materially greater 
coverage. | 

13, - What Great Lakes and Greater Erie are really contending 
is that if the amendment is allowed, they will be deprived of what 
they believe to be a present competitive advantage. This argument 
in turn, flows from the erroneous assumption that the present 
WKBW-TV engineering proposal is one which is inferior to their pro- 
posals. This is simply not so. The present WKBW-TV proposal is a 
sound one which is superior to that of its competitors in various 
material respects; i.e., higher power, higher signal intensity in the 
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built up Metropolitan Area, etc. WKBW-TV is not attempting by its 
amendment to cure a defective proposal, such as one which has 
failed to meet required mileage separations, which fails to provide 


the required minimum signal over the city, or which constitutes a é 
hazard to air navigation, etc. In sum, WKBW-TV is seeking to 

amend, not because it believes its proposal is inferior or defective, ies 
but solely because the Commission has implied, for the first time, 

that wide area coverage alone, despite other deficiencies, may ae 


5505 warrant.a preference herein. An amendment to meet this new 
concept, even at the cost of abandoning other superior attributes 
of WKBW-TV's present proposal, is not taking unfair competitive 
advantage, Hence, there is no basis upon these grounds for denial 
of the Petition for Leave to Amend. 

WHEREFORE, the WKBW-TV petition for leave to amend 
should be granted and the proferred amendment should be accepted. 
Respectfully submitted 


-WKBW-TV, INC. 


By 
Jack P. Blume 


Fly, Shuebruk, Blume & Gaguine 
1001 Connecticut Avenue, N.W. 
- Washington 6, D. C. 


wz 
& 


Its Attorneys 


December 24, 1957 
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MEMORANDUM OPINION AND ORDER 


By H.. Gifford Irion, Hearing Examiner: 


| 
| 
i 
| 
i 
| 
1 


l. WKBW-TV, Inc., filed a petition for leave to amend its 
application on December 10, 1957. As explained in the petition, the 
need for the amendment arises from an action by the Commission 
reopening the record for the purpose of considering issues relating 
to comparative coverages The amendment tendered with the petition 
proposes to change transmitter site and increase the antenna height 
and effective radiated power so as tomake the WKBW engineering 
proposal substantially similar to that of the other two applicants. It 
also proposes certain changes in the financing of the applicant to 
accord with the engineerin modification. Both of the other applicants, 
as well as the Broadcast Bureau, filed oppositions to the petition for 
‘leave to amend; a reply to the oppositions was filed by WEEW- TV on 
December 26, 1957. Oral argument was held before the Hearing 
Examiner on December 27, 1957. 

2. In essence, the oppositions rest their case on am points. 
In the first place it is said that the proposed amendment is absolutely 
barred by Section 1. 365 of the Rules. The pertinent portion of this 
section reads as follows: | 








1/ For details as to the nature of the further hearing see 
Commission's Memorandum Opinion and Order of November 6, 
1957, 16R.R. 201. | 
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“A petition to amend an application. will not be 
accepted (other than an amendment which is 
merely corrective in nature such as the re- 
moval of a named person because of death) if 
it is filed after public notice has been given 
of the issuance of a proposed decision /or a 
Initial Decision7 with respect to such — ~ 


application. eee @ @ 


5508 The petitioner does not catend that the amendment is corrective in nature 
but argues rather that the circumstances of the present case remove it 
from the intent of Section 1.365. Numerous cases are cited wherein 
amendments have been allowed after the issuance of an Initial Decision, 
the latest of these being Telanserphone, Inc., 9 R.R. 370 (1953).-2/ In 
the present proceeding, as a matter of fact, there was previously 
permitted an amendment to the WKBW-TV application flowing from an 
earlier reopening of the record. The Initial Decision was released 
by the Examiner on February 1, 1956, but, following an oral argument 
before the Commission, the record was reopened on July 18, 1957, to 
receive evidence regarding an altered situation in the WKBW-TV 
financial proposal, Consequently, the applicant, in order to reflect 
the current situation as to its finances, requested leave to amend and 
this was granted by the Hearing Examiner on July 30, 1957. 2/ One 
salient distinction exists between the financial amendment and the 
engineering change which is now sought. The question of financial 
qualifications is, of course, a fundamental one and is not of a compara- 
tive nature. What WKBW-TV now seeks to do is to place its engineering 
proposal on an approximate par with those of the other two applicants so 
as to remove, or at least lessen, the differences with respect to 
coverage. The issues which are now to be heard are clearly of a compara- 
tive nature and in no sense relate to the applicant’s basic qualifications. 

3. ‘Petitioner, nevertheless, is not barred by Section 1. 365 of 
the Rules. The engineering issues which are now to be heard were not 
in the original proceeding and were, in fact, specifically rejected by 
the Commission when it denied a petition of Greater Erie to include them. 


27 In a very recent ruling, the Commission sustained the action of 
the Hearing Examiner in granting leave to amend after an Initial 


Decision had been issued and the record had subsequently been re- 
opened. Town and Country Radio, Inc., (Docket No. 11835, FCC-1368), 
December 19, . 

3/ The Commission's order reopening the record virtually 
directed the acceptance of that amendment which is not true in the 
present instance, 
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Memorandum Opinion and Order of July 22, 1954, 10 R.R. 1197. When 
the Commission reopened this record on November 6, it created, in 


effect, a new proceeding insofar as comparative coverage is concerned, 





A new element was introduced which was absent before and the situation 


is consequently one where an amendment is not categorically forbidden. 
4. The second contention of the oppositions is that petitioner 
has not shown good cause, It is essential in all amendments after 
designation for hearing that good cause be shown and the argument here 
is that the petitioner has not displayed diligence, that allowance of the 
amendment would give WKBW-TV a comparative advantage and that it 
would tend to prolong the hearing. In view of the history of this case 
it cannot be said that WKBW-TV has been dilatory. At the time its 
application was first filed the doctrine of the Louis Wasmer case 
(9 R.R. 713) governed comparhktive considerations of television 
coverage. As already indicated, the Commission earlier rejected an 
attempt to insert an engineering issue in this proceeding and the 
petitioner therefore concluded that it would suffer no disadvantage 
from not requesting the maximum power allowed under the Rules. 
Somewhat later the Court of Appeals in Hall v. F.C.C. (1956) 237 
Fed. 2d 537, 14 R.R. 2009, modified the Wasmer doctrine, at least 
to the extent of requiring that applicants be permitted to adduce 
evidence on alleged differences in coverage. It was as a consequence 
of this that the present issues were adopted but it cannot be said that 
WKBW-TV procrastinated when it previously had no reason to believe 
that such issues would be in hearing. | 
5. On the other hand, the allowance of the amendment would 
certainly affect the comparative positions of the applicants. The 
petitioner argues that the amendment would remove the question of 
coverage as a comparative matter but it does not seem to recognize 





that this action would also result in a comparative disadvantage for the 
other two applicants. In saying this, it assumed, solely for the 

purpose of resolving the present question, that alleged differences in 
coverage afford a potential basis for favoring one application over 
another, Whether such differences can be proved and whether they would 
be significant are questions which must be decided in the forthcoming 
hearing and are obviously not decided here on the basis of pleadings. 


| 
| 
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A distinction must be perceived between the question of.diligence and that 
of comparative advantage. Following the Wasmer case, WKBW-TV 
rested on its engineering proposal without any palpable cause for alarm 
that it might be found relatively inferior. It was therefore not wanting 
in diligence. Yet once the matter of relative coverage was injected 
into this proceeding, such things as antenna height and effective 
radiated power became elements for comparison. In the beginning 

this petitioner elected to proceed on a theory of coverage which, 
according to its own argument, differed from the theories of its adver- 
saries. That was its privilege. It took its chances just as it would 
have done by adopting a particular plan of programming or of studio 
construction. There is even the possibility that WKBW-TV can main- 
tain that its theory was the soundest, But, be this as it may, the 
proposed elimination of an area of comparison which is currently in 
issue would clearly deprive Great Lakes and Greater Erie of what 

they conceive to be a point of superiority. For this reason the 

petition will have to be denied. 

6. It also appears that the hearing might be protracted due to 
the changes in financial data which are embodied in the amendment, 
Whether this is true or not cannot be exactly foretold but the possibility 
is sufficient to weigh against the petition. 

7. In summary, the requested amendment is not of the sort 
which would be barred by Section 1.365 of the Rules but it does relate 
to a comparative matter and would, in a negative sense, give the 
petitioner an advantage by prejudicing the opponents. It would also tend 
to bring new matters into the hearing which could very well have the 
effect of prolonging the proceeding. For these reasons it is held 
that good cause has not been shown for the amendment. 

IT IS ORDERED, This 3lst day of December, 1957, that the 
petition of WKBW-TV, Inc., requesting leave to amend its application 
with respect to its engineering proposal and with respect to its finan- 
cing IS DENIED. 


H. Gifford Irion 
Hearing Examiner 
Federal Communications Commission 


/s/ Mary Jane Morris 


Mary Jane Morris 
Secretary 
Released: January 2, 1958 


MEMORANDUM OPINION AND ORDER 





By the Commission: Commissioners Hyde and Lee not participating. 


1. The Commission has before it for considerationa | 
petition filed by WKBW-TV, Inc. on January 6, 1958, for review 
of an adverse ruling of the Hearing Examiner on its petition to’ 
amend application, together with pleadings in response thereto filed 
by the other parties to this proceeding. | 

2. The factors here involved may best be understood through 
a brief review of the pertinent portions of the history of the proceeding. 
By Memorandum Opinion and Order of July 26, 1954, the Commission 
denied Greater Erie's request to include issues relating to engineering 
coverage, basing its refusal on the doctrine In Re Louis Wasmer, 7 
RR 713 which held that, although engineering coverage might be a 
proper: comparative issue, evidence relating to projected contours was 
too speculative to form the basis for a valid conclusion. Hearings were 
held on issues not relating to engineering coverage, and on February l, 
1956, the Examiner released an Initial Decision favoring the Great 
Lakes application. Thereafter, on-September 6, 1956 the Court of 


Appeals released its decision in Hall and Greenville Television Co. v, 
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FCC, 237 F 2 567, 14 RR 2009 wherein it stated that, although evidence 
as to projected contours might be inaccurate in any individual case, it 
had a sufficiently high statistical probability of accuracy to be 
acceptable as rebuttable proof of coverage. 

3. On the basis of the Hall case, supra, the Commission, in 
response to pleadings filed by Great Lakes and Greater Erie, recon- 
sidered its position and, by Memorandum Opinion and Order of Novem- 
ber 5, 1957, reopened the recard for hearing on issues relating to the 
engineering coverage. 

4. On December 10, 1957, WKBW-TV filed a petition to amend 
its application by changing the site and characteristics of its trans- 
mitting equipment and altering its financial proposal to reflect the 
increased engineering costs. By Memorandum Opinion and Order 
released January 2, 1958 the Hearing Examiner denied the petition on 
the ground that good cause had not been shown, that it might delay the 
hearing and it would negate the comparative advantage Greater Erie 
and Great Lakes contend they now enjoy. It is from this ruling that the 
instant petition arises. | 

5. Section 1, 365(a) of the Commission's Rules in effect as the 


‘time of the tendering of the proposed amendment provided that requests 


to amend an application after it had been designated for hearing would 
be considered only for good cause shown, and peitions to amend 
applications, other than those merely corrective in nature such as the 
removal of a named person because of death, filed after public notice 
of the issuance of a proposed decision would not be accepted. The 
Examiner held that the Rule did not absolutely bar the instant petition 
because, although an Initial Decision had been released, that decision 
did not deal with questions of engineering coverage and, therefore, 
there was no outstanding decision with respect to the issues involved 
in the proffered amendment.. Fhe Examiner’s refusal of the amendment 
was based on his conclusion that WKBW-TV had failed to show good 
cause. 

6. We are in accord with the Examiner's determination that 
Section 1. 365(a) ‘of the Rules does not constitute a bar to the amend- 
ment, Although an Initial Decision has been released, this fact under 
the circumstances of this case does not preclude acceptance of the 
amendment, Enlargement of the issues and a reopening of the yecord 
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subsequent to release of the Initial Decision render the provision of 


Section 1, 365(a) of the Rules inoperative as a bar to its acceptance. 
In re Applications of Jefferson County Broadcasting Company et al 
FCC 58-215, Mimeo No. 56154. Thus the question before us is 
whether WKBW, Inc. shown good cause. The introduction of a com- 
parison of the engineering proposals into this proceeding, pursuant 

to our Memorandum Opinion and Order of November 5, 1957, brought 
into issue an element which, in view of the aforesaid ruling in/the 
Wasmer case and our specific ruling of July 26, 1954 herein, the 
parties were fully warranted in believing was not a matter involving 
public interest considerations which could affect final determination 
of the instant proceeding. The said decision of the Hall case, | 

supra, has caused modification of the evidentiary aspects of the 
Wasmer doctrine, and the element referred to,:supra, has become 
susceptible of proof in circumstances such as are present herein. 
Thus, simple equity constitufes cause for permitting the amendment 
as requested, It is also to be noted that WKBW-TV, Inc. gave notice 
in its opposition td the said action of November 5, 1957 remanding the 
proceeding on enlarged issues, that upon such event these amend- 
ments would be filed. To rule otherwise would be to permit the 

other parties to enjoy a comparative advantage: gained through an 
element of their proposals which, but for the fortuitous circumstances 
of the intervening ruling in the case of Hall and Greenville Television 
Co., supra, would not be regarded as a point of comparative mefit. 

8. Great Lakes argues that the sole reason for the amendment 
is to cure a comparative deficiency and the Commission has constantly 
refused to allow such amendments. In support thereof, Great Lakes 
cites a number of our past decisions; Chronicle Publishing Co. » Ince, 
3 RR 1388; Abilene Broadcasting Co., 3 RR 1671; Radio Television of 
Baltimore, Inc., 4 RR 649; and Airwaves, Inc., 6 RR 852. This 
argument misses the whole point of the instant situation and the cases 
cited are inappropriate. The Commission has refused to permit 

. ___2mendments after decision in cases where an applicant has presented 
his proposal for comparative hearing and it has been adjudged less in 
the public interest than that of his competitors, but here there has 
been no adjudication of the comparative merits of the engineering pro- 
posals of the applicants. We do not have here an applicant attempting 


| 
! 
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to cure a. deficiency exposed by the hearing process. Rather we have an 
applicant, which. after being advised that engineering proposals were to 
be given comparative consideration, seeks the same opportunity to 
amend that he would have had if that knowledge had been available to 
him at the start of the hearing. We believe that good cause exists for 
permitting WKBW-TV to amend that portion of its application relating 


to its engineering proposals. 


9. Similar reasoning applies to the amendment of the WKBW-TV 


financial proposals.. If the changed WKBW-TV engineering proposal 
requires additional financing, that applicant should also have the 
opportunity to appropriately amend its financial proposals to reflect 
the required changes. We are not unmindful of the fact that the 
adequacy of the WKBW-TV financing is at issue and has been tried in 
the proceeding... The financial amendment here permitted will not be 
allowed to cure any preexisting deficiency. 

Accordingly, IT IS ORDERED, that the WKBW-TV petition for 
reversal of adverse ruling of the Hearing Examiner IS GRANTED, 

IT IS FURTHER ORDERED, that WKBW-TV, Inc. be permitted 
to amend its application to change transmitter site, antenna height 
and power and such other engineering changes as may be necessarily 
incident thereto, and by altering its financial proposals to show 
such additional financing as may be necessary to accomplish the 


said engineering changes. 


. FEDERAL COMMUNICATIONS COMMISSION 
(SEAL) . 


Mary Jane Morris 
Secretary 


Adopted: April 2, 1958 
‘Released: April 7, 1958 
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5613 SECOND SUPPLEMENT TO THE 


INITIAL DECISION OF HEARING EXAMINER H. GIFFORD IRION 


Statement of the Case 


1. This proceeding involves three competitive applications, 
each seeking the use of Channel 7 for a new commercial television 
station in Buffalo, New York. It was originally designated for 
hearing on March 24, 1954. Hearings were held and an initial 
decision was issued on January 31, 1956. At that time, in | 
addition to the usual comparative issues, there were issues to 
determine the financial qualifications of Greater Erie Broadcast- 
ing Company and WKBW-TV, Inc. The matter proceeded as far 
as oral argument and subsequently, on July 18, 1957, the 


Commission reopened the ere and remanded the proceedings 
| 
testimony regarding a change in the financial proposal of WKBW-TV, 


to the Hearing Examiner for tke limited purpose of taking 


Inc. Accordingly, further hearings were held and a supplement to the 
initial decision was issued on. September 17, 1957. Reference to 

the initial decision (13 RR 669) and to the supplemental decision 

(13 RR 724c) will provide access to the facts on the progress of 

this proceeding prior to November 6, 1957. At that date the status of 
the proceeding was as follows. The initial decision proposed a 

grant of the Great Lakes Television, Inc. application anda denial 

of the other two applications. Nevertheless both Greater Erie 

and WKBW-TV were found financially qualified. This ultimate 

result was not changed by the supplemental decision. On November 
6, 1957, however, the Commission on its own motion (16 RR 201) 
again reopened the record and enlarged the issues by including the 





a. To determine the location of the 
proposed Grade A and B contours 
of the three applicants in this 
proceeding. 


b. To determine, on a comparative 
basis, the areas and populations 44. 
within the respective Grade A 
and B contours which may reason- 
ably be expected to receive actual * 
service from the applicants’ pro- 1 
posed stations. 





c Inthe event the proof under issues 
(a) and (b) above shall establish 
that any or all of the three appli - 
cants will bring actual service to 
areas and populations not served by 
either or both of its competitors, 
to determine the number of 
services, if any, presently avail- 
able to such areas and populations. 

2. In accordance with this mandate further hearing sessions 
were held commenting November 19, 1957, and ending on February 
14, 1958, at which time the record was once more closed. In 
connection with this portion of the hearing it is important to under- 
stand that both Great Lakes and Greater Erie in their applications had 
proposed such power and antenna heights as to provide substantially 
similar area coverage by their Grade A and Grade B contours. 
WKBW-TYV on the contrary had proposed a lower antenna height 
above average terrain so that its Grade A and Grade B contours would 
have had less area coverage. The position of WKBW-TV, as stated 
on the record and in numerous pleadings, was that it had relied upon 
the Commission’s ruling In re Louis Wasmer, (1953) 9 RR 713, and as 
a consequency had assumed that possible differences in coverage 
would not come under comparative review during the hearing. In 
the period which intervened between the designation of these applica- & 
tions for hearing and the reopening of the record by the Commission 


on November 6, 1957, the Court of Appeals rendered a decision 
in Hall and Greenville Television Co. v. FCC (1956) 237 Fed. (2d) 
567; 14 RR 2009. One effect of the Hall case was to require a 


comparative issue on. the service each applicant would render ina 
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Situation such as the present and for that reason the Commission added 
the engineering issues noted above, 16 RR 203. | 

3. Finding itself apparently at a disadvantage because: of 
its lower tower height, WKBW-TV on December 10, 1957 ---: which 
was after the record had been reopened upon the engineering issues --- 
filed a petition to amend its application. The amendment proposed 
to change transmitter site, to increase antenna height and effective 
radiated power and to make certain changes in the financing which 
were rendered necessary by the engineering changes. It was the 
i avowed purpose of this amendment to make the WKBW-TV prot 
posal substantially similar to those of the other two applicants, 
a Oppositions to the petition to amend were filed by Great Lakes, 
| Greater Erie and the Broadcast Bureau. Oral argument was held 
before the Hearing Examiner on December 27, 1957, and there- 
after the petition was denied by him on.December 31, 1957. 
e 5615 4. Following this denial came the hearing sessions which 





have been referred to as being held in January and February of 
1958. The record was closed and all three applicants filed proposed findings 
findings on April 1, 1958. i These hearing sessions, beit | 
i remembered, were canucted on the WKBW-TV application in its 
: original form, that is, with a power and tower height different 
from those proposed by its opponents. in the meantime, however, 
WKBW-TV had appealed the ruling of the Hearing Examiner which 
denied its petition to amend. On April 2, 1958, which was the day 
after the proposed findings were filed in this third stage of the 
case, the Commission adopted a Memorandum Opinion and Order re- 
versing the Hearing Examiner and concluded with the following language: 


“Accordingly, IT IS ORDERED, that 
the WKBW-TV petition for reversal of 
‘ad adverse ruling of the Hearing Examiner 
: IS GRANTED. 


| 
“IT IS FURTHER ORDERED, that | 
WKBW-TV, Inc. be permitted to amend | 
its application to change transmitter ! 
site, antenna height and power and 


1/ The Broadcast Bureau was granted extended timefor its 
Proposed Fikidings. | 
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such other engineering changes as may be 
necessarily incident thereto, and by altering 
its financial proposals’to show such additional 
financing as may be necessary to accomplish 
the said engineering changes.” 

5. The Hearing Examiner interpreted this as a mandate to 
reopen the record, which he did by order of April 4, 1958, and also 
as a formal acceptance of the tendered engineering amendment of 
WKBW-TV. Further sessions were then held on April 11 and April 
18, 1958, on which latter date the record was for the fourth time 
closed. On April 18 WKBW-TV tendered exhibits which reflected the 
changes in its engineering and financial proposals as contained in the 
amendment and these were received in evidence. The parties in- 
formally agreed to discuss the waiver of proposed findings and sub- 
sequently to notify the Examiner of their decisions. Subsequently 
they have done so and the Hearing Examiner has been informed that 
all parties waive the right to file proposed findings on the evidence 
relating to the amended application of WKBW-TV, Inc. As the record 
will show, Greater Erie and Great Lakes have carried forward their 
objections to the granting of the WKBW-TV amendment and their 
positions on all earlier phases of the proceeding, of course, remain 
unchanged, For a more complete statement of the history of the case, 
the contentions of the parties on each of the several contested points 
and the reasons for the rulings made thereon by either the Hearing 
Examiner or the Commission, reference is made to the initial decisions 


and memoranda-opinions heretofore cited, 


aoe Findings of Fact 

6. The evidence adduced under issues (a) and (b) was computed 
in slightly varying ways by the engineering consultants of each of the 
three applicants but the ultimate depiction of the Grade A and Grade B 
contours, as well as the populations and areas encompassed by them 
do not differ in any material respect. For this reason it would be 
wasteful to give detailed analysis of the methods used to reach the final 
results. WKBW~«TV Exhibit 3-E contains maps showing the pertinent 
contours along with estimated shadow losses for the WKBW-TV amended 
proposal, Its earlier Exhibit E-1 contained similar maps with respect 
to the contours of Great Lakes and Greater Erie. Exhibit E-3 also 
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contains a tabulation of the populations residing within these contours 
for each of the three applicants. The figures which are now material 


are shown in the following tabulation:~: 


Population Data 
WKBW-TV Greater Erie 
Grade A Rural and Urban 1,253,105 1,252,431 | 1,278,119 


Grade B ‘Rural | 98, 188 98,103 | 98,118 
Urban 189, 164 60,671 | 189,164 


Area Data (in square miles) 
WKBW-TV Greater Erie Great Lakes 


Grade A. 3, 844 3, 809 4,133 


Grade B 2,025 1,992 2,025 


7. With respect to issue (b), the testimony of engineering 
consultants: for Great Lakes and Greater Erie would require a finding 
that the amended WKBW-TV proposal will provide “ actual service” to 
substantially the same areas as those its opponents will serve. For this 
reason no findings are necessary under issue (c) which related to other. 
services available to areas and populations served by one applicant but 
not by the others. | 

5617 8. Under its amended financial showing the total amount of 
equipment which WKBW-TV would purchase from RCA amounts to 
$540, 341.69. A breakdown of this amount is as follows: 


Transmitter, including tubes $ 96,654. 09 
Antenna System 217,039.28 
Monitors 4,157.00 
Studio Technical Equipment 185, 615. 02 
Film Handling Equipment 12, $86. 15 
Test Equipment 6, 807. 15 


Microwave 17, 183. 3 


2/ Additional figures were supplied on populations and areas 
affected by shadow losses and by interference from WCNY-TV, Carthage, 
New York, and WMAL-TV, Washington, D. C. The showings on behalf 
of the other applicants did not comply exactly with this one especially 
with reference to the estimated shadow and interference areas, Never- 
theless the ultimate figures in comparative terms reflect no significant 
differences in the three proposals. Accordingly, the WKBW- TV showing 
is accepted herein as representative but not because it is believed to 
be sounder than the showings of Great Lakes and Greater Erie! 

| 


“ 
| 
| 
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Under the equipment contract WKBW-TV will make a 35% down payment 
with the deferred balance to be payable in 36 successive monthly pay- 
ments, equal in principal amount, beginning 13 months after shipment 
with interest at 6% per annum from date of shipment. Thus, the initial 
cash requirement for the purchase of equipment from RCA will be 
$189,119.70. On the other hand WKBW-TV will have to expend $18, 000 
for a new transmitter site and $15,442 for a transmitter building and 
improvements. 

9. The total estimated construction costs are as follows: 


I, Equipment - RCA $540, 341. 69 
II, Land, Buildings, Leasehold Improvements 


Transmitter Site $ 18,000.00 
Transmitter Building 15, 442.00 
Studio, Leasehold Improvements 17, 594. 00 


Ill, Miscellaneous 


Station Wagon, Furniture, Office $ 8,000.00 
Equipment, etc, 
‘Freight, Drayage, Sales Tax 7,000, 00 
Organization, Prosecution of 35, 000, 00 
Application 
Pre-Operational Staff Salaries 23, 144.00 
Miscellaneous Equipment and 15, 000. 00 
Installation (Power, Tape 
Recorders, etc. ) 


> 88, 144. 00 


IV. Contingencies $ 27,238. 70 


TOTAL - $706, 760. 39 


5618 10, Compared with the original estimated cost of construction 
($582, 879) this new estimate reveals an increase of $123,881. In 
order to assure that there would be adequate funds available both for 
the new construction and initial operation the applicant has obtained 
commitments from two of its stockholders, Darwin R. Martin and the 
Buffalo Waste Paper Company by which each agrees to lend the appli- 
cant an additional $100,000 in cash. A statement of assets and 
liabilities of Mr, Martin and a condensed balance sheet of the Buffalo 
Waste Paper Company each indicate that these prospective lenders are 
financially qualified for the undertaking. The findings as to expected 





a LTS: 


revenues from and expenses for operation and as to the bank loan from 
Manufacturers and Traders Trust Company which have been heretofore 
set forth in the initial and supplemental initial decisions do not require 
any modification. It, therefore, appears that WKBW-TV will how have 
available $700,000 from the sale of stock and from loans. | 

ll. The estimated cash expenditures prior to going on the air 
amount to $356,788, which is broken down as follows: ! 


| 
Down payment - RCA $189,119.70 
Land, buildings and improvements 51, 136.00 
Misc, equipment, installation and other 
costs 88, 144.00 . 
3-Months interest on $100,000 loan 1,250, 00 
Contingencies 27, 238. 70 


Total $356, 788. 40 


It is, therefore, estimated by the applicant that it will have $143,212 
on hand at the start of operations even without the additional loans 
from Mr. Martin and the Buffalo Waste Paper Company. With those 
loans it would have an additional $200,000. Cost of operation |for the 
first year has been estimated as $721,000. 4/ The expected operating 
revenues for the same period have been estimated as $1, 194, 000. 

It is thus apparent that the applicant will be financially able to: 


construct and operate its station under its amended proposal. 7! 





Conclusions 


1. In this further proceeding on the amended WKBW-TV pro- 


posal there are basically two matters to be considered: (a) Whether 
any substantial difference exists in the areas encompassed by the 
Grade A and Grade B contours of the three applicants; and (b)) whether 
WKBW-TV is financially qualified to construct and operate its station 
as proposed. Some question existed in the minds of counsel at the 
hearing as to whether this last phase of the proceeding properly en- 
compassed the financial issue. It is believed that the Commission's 
Memorandum Opinion and Order of April 2, 1958, sic! the 


Ey See paragraphs 136 and 137 of the Initial Decision (Findings) 
and paragraph 6 of the supplemental Initial Decision (Findings). 

4/ Depreciation, not included, will be approximately $60,000. 

5/ Details as to the anticipated revenues will be found in \paragraph 
T40 of the Findings in the Initial Decision. 
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amendment both with regard to engineering proposals and to financing 

necessarily kept alive the original issue on financial qualifications. As 

@ consequence the Examiner entertained evidence on this subject and 

has made findings thereon. In doing so there has been no enlargement 

of the issues. Lakeland Broadcasting Company (1950) 5 RR 70la, 702, 
2.. The foregoing findings of fact show beyond a doubt that 


there is no substantial difference in the areas and populations to be 


included within the respective Grade A and Grade B contours of these 


applicants. In the light of this finding it is scarcely necessary to 
discuss the refinements or the meaning of the term “actual service” 
which is contained in issue (b), For all practical purposes it must 

be concluded that each applicant would provide actual service to 
approximately the same areas and persons as either of the others. In 
the light of this conclusion issue (c) becomes moot, 

3. It has been found that WKBW-TV possesses the requisite 
financial qualifications to construct its station and place it in operation 
as contemplated by the amended application, 

4, The Initial Decision of January 31, 1956, proposed a grant 
of the application of Great Lakes with the consequent denial of both 
competing applications. Nothing in the present Findings of Fact or 
Conclusions calls for a modification of that judgment since, insofar 
as the basic qualifications of WKBW-TV are concerned, the earlier de- 
Cision has simply been confirmed. No new comparative element has 
been added, 

IT IS, THEREFORE, ORDERED, This 8th day of May, 1958, 
that the ordering clause in the Initial Decision dated January 31, 1956, 
REMAINS AS BEFORE. 


H. Gifford Irion 

Hearing Examiner 

Federal Communications 
Commission 


Released: May 8, 1958 
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5630 Before the 
FEDERAL COMMUNICATIONS GSOMMISSION | 
Washington 25, D.C, 


FCC 58-734 
61564 


ea 
By the Commission: Commissioners Doerfer, Chairman and Lee dissenting. 
| 
| 


pyéliminary Statement | 
1, This proceeding involves the mutually exclusive applications 
of the above-named parties, each seeking a construction permit for a new 
commercial television station to operate on Channel 7 in Buffalo, New York. 
Hereinafter, those applicants will be referred to as “Great Lakes, ” 
“Greater Erie,” and “WKBW-TV” respectively. By Order released March 
25, 1954 the Commission found each applicant legally, technically and 
financially qualified to construct, own and operate a television broadcast 
station, The applications, being mutually exclusive, were designated for 
comparative hearing on the following issues: | 


“1, To determine whether the installation of the 
station proposed by Greater Erie Broadcasting 
Company in its above-entitled application would - 
constitute a hazard to air navigation. 





| 

5631 “2. To determine on a comparative basis which of 
the operations proposed in the above-entitled applica- 
tions would best serve the public interest, convenience 
and necessity in the light of the record made with respect 
to the significant differences among the applications as to: 


(a) The background and experience of each of the above- 
named applicants having a bearing on its ability to own and 
operate the proposed television station, | 


(b) The proposals of each of the above-named applicants 
with respect to the management and operation of the proposed 
station, 

(c) The programming service proposed in each of the 
above-entitled applications. ” | 
2/ | 


| 
By Orders of June 30 ea and July 1, 1954, the Commission added issues 


to determine the financial qualifications of Greater Erie and WKBW-TV to 


construct, own and operate their proposed stations. 





1/ FCC 54 - 822 Mimeo No. 7336 


OL 
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2. . The record was opened on May 24, 1954, and hearing con- 
~<a 
ferences were held between May 24, 1954 and September 28, 1954. Testi- ~_ 


mony was taken at various times between October 6, 1954 and July 28, 1955, | 
the record being closed on the latter date. No evidence was offered on Issue i 
No. 1, following a statement by counsel for the Broadcast Bureau that the aes) 
Antenna Survey Branch of the Commission had been advised that the antenna te. 
proposed by Greater Erie would not constitute an aeronautical hazard, pro- | 
vided it was marked in accordance with Part 17 of the Rules. At the final e 
hearing session, the parties stipulated as follows: 


“No preference shall be accorded any applicant ty 
and no findings need be made concerning the adequacy 
of the staff, studios, and equipment proposed by each 
to effectuate the programs described in its proposed 
program schedule. The staff, studios and equipment 
proposed by each applicant will be adequate to effectuate 
its proposed program schedule. This stipulation shall 
not extend to findings relating to planning. 


“No preference shall be accorded any applicant and no 
findings need be made concerning errors, omissions, or 
inaccuracies in the program logs of the broadcasting stations By 
owned, operated or controlled by their principals. This 
stipulation shall not extend to intentional falsification or 
alteration of such logs by or with the knowledge and consent 
of such principals. 


$632 “No findings need be made and no preference shall be 
accorded any applicant concerning the manner in which the 
broadcast stations- owned, operated, or controlled by 
principals have implemented their policies with regard to Ne 
the length, frequency or placement of commercial spot 
announcements. ” . 
Proposed findings and reply findings were filed by the parties, and on : 
February 1, 1956 Examiner H..Gifford Irion releasted his Initial Decision 
looking toward a grant to Great Lakes. The parties filed exceptions to the 
Initial Decision and replies to exceptions. Oral argument was held before ‘a 
the Commission, en banc, on September 24, 1956, in which all parties 
participated. 
3. On July 19, 1957, the Commission, by Memorandum Opinion 


and Order, reopened the record in this proceeding and remanded to the « 


Hearing Examiner on issues relating to the financial qualifications of WKBW- 
TV. On September 17, 1957, after further hearings, Examiner Irion release 
a [First] Supplement to the Initial Decision. He concluded, as he had in his 
Initial Decision of February 1, 1956, paragraph 2, supra, that WKBW-TV was 
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financially qualified to construct and operate its proposed station, but 
affirmed his grant to Great Lakes. Exceptions to the /First / ‘Supplement 
to the Initial Decision were filed by Great Lakes and Greater Erie and 
WKBW-TYV filed a reply to exceptions. 

4. On November 8, 1957, the Commission released a Memorandum 
Opinion and Order which, for reasons stated therein, again reopened the 
record and remanded the proceeding to the Examiner for further hearing on 
issues relating to a comparison of the engineering proposals of the applicants. 
After hearings, the Examiner closed the record on February 14, 1958, In 
the course of this hearing, the Examiner denied a petition of WKBW-TV to 
amend the engineering portion of its application, which ruling WKBW-TV 
appealed to the Commission. By Memorandum Opinion and Order of April 2, 
1958, the Commission reversed the Examiner and permitted WKBW-TV to 
amend the engineering portion of its application and so much of the financial 
portion as dealt with the increased costs of the amended engineering proposal, 
The record was reopened to receive evidence on WKBW-T V's amendment, 
and again closed on April 18, 1958. On May 8, 1958, the Examiner released 
a Second Supplement to the Initial Decision wherein he concluded that there 
were no significant differences in the engineering proposals of the three 
applicants and affirmed his grant to Great Lakes. Exceptions thereto were 
filed, and on June 30, 1958, the Commission en banc heard oral argument 
in which all the parties participated. The argument encompassed the ex- 


ceptions to the Examiner's Initial Decision and both Supplements thereto. 


Findings of Fact | 
The Community Involved | 


| 

5. Buffalo, New York, with a population of 580,132, is the 
principal city of the Buffalo-Standard Metropolitan Area which has a total 
population of 1, 089, 230, 2/ The second largest city in the Metropolitan 
Area is Niagara Falls with a population of 90,872. There are 13 other 
cities in the area having smaller populations. The largest are Lackawana 
(27, 658); Lockport (25, 133); North Tonawanda (24,731); Tonawanda (14, 617); 
and Kenmore (20,066). Buffalo and Niagara Falls are approximately 20 miles 
apart, although they are both part of a continuously built-up area. They are 


located in separate counties with different state legislative representation 





3/ All population figures, unless otherwise noted, are from the 1950 United 


States Census. 
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and different representation in the United States House of Representa- 


tives. Buffalo has an “active mayor” city organization with a common ay 
council, whereas Niagara Falls employs the city manager type of govern- " 
ment. Public transportation is available and there is frequent daily travel , 
between the two cities. Buffalo is one of the major ports of the Great 22. 
Lakes and is a railroad center, a major grain handling and milling center, Aiea: 
and. has manufacturing of many kinds of products. Niagara Falls, the ~ 
largest city of Niagara County, but not its county seat, is one of the nation’s 4 
electro-chemical centers. = 

6. Six standard broadcast stations are licensed in Buffalo; ty 
WBEN, 930 kc, 5 kw, unlimited; WBNY, 1400 kc, 250 kw, unlimited; m 
WEBR, 970 kc, 5 kw, unlimited; WGR, 550 kc, 5 kw, unlimited; WKBW, re 


1520 kc, 50 kw, unlimited; and WWOL, 1120 kc, 1 kw, daytime. Twoare 
licensed in Niagara Falls: WHLD, 1270 kc, 5 kw, daytime; and WJJL, 
1440 kc, 1 kw, daytime, and one each in the towns of Kenmore (wxra,2/ 
1080 kc, 1 kw, daytime) and Lockport (WUSJ, 1340 kc, 250 kw, unlimited). 
There are four FM stations in Buffalo: WBEN-FM, WBNY-FM, WWOL-FM; i 


and WXRC-FM2>' as well as an outstanding construction permit for non- 





commercial educational station WBFO-FM; and one in Niagara Falls, 
WHLD-FM, The Commission has allocated Channels 17 and 23 to Buffalo, 
with Channel 23 reserved for a non-commercial educational use. Channels 
2, 4, 7 and 59 are allocated as combination assignments to Buffalo and ae 
Niagara Falls. .The existing television stations in the area are all in x 
Buffalo and none of them maintain studios in Niagara Falls. Their call 

letters are as follows: WGR-TV (Channel 2); WBEN-TV (Channel 4); 

and WBUF-TV (Channel 17), There are two daily English language news- Pa 
papers published in Buffalo: The Evening News, with a circulation (except 


7 


Sunday) of 290,388, and the morning Courier-Express, with a daily circula- 
tion of 147, 667 and a Sunday circulation of 293,553. A daily Polish language « 


£634 newspaper is also published in Buffalo. Other daily papers published in 


the Metropolitan Area are: Union-Sun Journal, Lockport, (circulation 11,098 
Gazette, Niagara Falls, (circulation 32,743); and the News, Tonawanda and 





4/ On October 14, 1957, the station changed its call letters to WINE. 


5/ On October 14, 1957, WXRC-FM changed its call letters to WILY-FM 
and the station has since been changed to a Kenmore station. 
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North Tonawanda, (circulation 10,508). The Buffalo Evening News owns 
stations WBEN, WBEN-FM and WBEN-TV; the Courier-Express owns 
station WEBR; and the Lockport station, WVSJ, is owned by a' newspaper 
in that city. Stations WHLD and WHLD-FM in Niagara Falls are licensed 


to the Gazette Publishing Company. In 1953 there was a total iof 90 motion 


picture theatres in the Buffalo-Niagara Falls area, of which 15 were 


“drive-ins, ” 
7. The Buffalo Metropolitan Area is part of a six ciounty area 





in western New York, which is commonly referred to as the “Niagara 
Frontier.” This general area lies largely within the Grade B contour of 
any one of the present proposals. There are extensive agricultural 
interests in the area, as well as the industries hereinbefore roted. . The 
question of ethnic distribution was sharply contested during the hearing 
due to the fact that.Greater Erie and, to a lesser extent, WKBW-TV 
proposed to transmit a portion of their programming in a foreign language. 
Substantial minorities of the population are composed of either foreign- 
born persons of the first or second generations of descendents of such 
persons. The evidence, however, is not of such character ag would 
permit a definition of the size of these minorities in terms of! percentage 
of population. .The record shows the existence of a foreign language press, 


and foreign language radio programs in the area, and ofa number of churches 





where the services are conducted in a foreign language. It is impossible, 
however, to conclude from the record the exact patronage of these facilities 
and there is no showing of what proportion of these patrons is also versed in 


the English language. 


| 


The Applicants 





8. Great Lakes is a New York corporation organized in 1954 and 
authorized to engage in television broadcasting. -Its application is the product 
of a merger of previous applications for Channel 7 filed by Buffalo Courier- 
Express, Inc. (BPCT-2517), Copper City Broadcasting Corp. (BPCT-1575), 


and Frontier Television, Inc. (BPCT-1573). Its officers and directors are 
as follows: ! 

Howard W..Clother, President & Director 
Myron J. Kallet, Vice-president & Director 
John J, Laux, Vice-president & Director 

Robert C. Hayman, Secretary & Director 

Wm. J. Connors, III, Treasurer & Director 
Wm. T. MacNeilly, Asst. Treasurer & Director 





! 
| 
' 
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9. .Great Lakes has issued 750 shares of $100 par value 
voting common stock, and an additional 1,750 shares have been author- 


ized and subscribed for, as follows: &/ 


Shares Shares % of Total 
Stockholder Issued Subscribed Stock 
Buffalo Courier Express, Inc. 250 583-1/3 33-1/3 
-Copper City Broadcasting Corp. 250 583-1/3 33-1/3 
.WPIT, Inc. ~ 125 291-2/3 16-2/3 
.Cataract Theatre Corp. 125 291-2/3 16-2/3 


10. Buffalo Courier-Express, Inc. is a New York corporation 
which publishes the Buffalo Courier-Express. Its principal officers and 
directors are: 

‘Wm, J. Connors, III, President & Director 

Frank J. Clancy, Vice-president & Director 

Howard W..Clother, Treasurer & Director 

A.. Gordon Bennett, Secretary 
With the exception of Wm. J. Connors, III, who owns 51% of the stock, 
none of the aforementioned officers and directors have any stock interest 
in the corporation. The remaining 49% of the stock is distributed among 


eight shareholders, none of whom owns more than 10%. 


11. .WEBR, Inc., licensee of standard broadcast station WEBR, 
is wholly owned by the Buffalo Courier-Express. The station operates on 


970 ke, with 5 kw power, unlimited time in Buffalo. 


.12, .Copper City Broadcasting Corp. is a New York corporation 


of which the principal officers and directors are: 


Myron J. Kallet, President & Director 
Wm..T. MacNeilly, Vice-president & Director 
Robert M. Kallet, Vice-president & Director 
Joseph S. Kallet, Secretary & Director 


Myron J. Kallet owns 56% of the outstanding stock and William T. MacNeilly 


owns 1.67%. Twenty-five percent is held by Penn State Realty Co., Inc., 
a Delaware corporation wholly owned by the estate of M. E. Comerford, 


deceased, which also owns 50% of a motion picture corporation in Ithaca, 





&/ Courier-Express, Copper City and Cataract have agreed, if additional 


funds are needed, to take the appropriate steps to increase the authorized 
capital of Great Lakes, and to subscribe to such additional stock in a 2-2-1 
ratio. .In such event, however, each of the present six directors would 
continue to have one vote on the Board of Directors. 
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New York. . The remaining stock is distributed among seven individuals, 





* none of whom owns more than 6. 6%. ! 
5636 13. Copper City Broadcasting Corp. is licensee of standard 

i broadcasting station WKAL (1450 kc, 250 kw), Rome, New York, and 
“” television broadcast station WKTV, Channel 13, Utica, New York. 

es | 
i 14. WPIT, Inc. is a Pennsylvania corporation of which the 

officers, directors and stockholders are: | 

‘ Jack N. Berkman, Chairman of the Board, Director 

_ 15.67% stockholder 

, John J. Laux, President, Director and 11. 25% 

; stockholder 


Louis Berkman, Executive Vice-president, Director 
and 19.13% stockholder 

Don Toset, Vice-president and 1.92% stockholder 

a Allen H, Bookman, 7/ Secretary, Director and 

| 15.67% stockholder - | 

: Richard Teitlebaum, Treasurer, Director and 
17.21% stockholder ~ 

Carl A..Weinman, Asst. Secretary & Asst. 
Treasurer & Director 

Estate of Meyer Wiesenthal, 19.13% stockholder 





15. The Cataract Theatre Corporation is a New York corporation of 
| 

Marie D. Hayman, President & Director ! 
Richard A. Hayman, Vice-president & Director 
a Dr. Wm. H. Hodge, Vice-president & Director 
, Michael J. Harmon, Secretary & Director 
‘Robert C. Hayman, Treasurer & Director 


which the principal officers and directors are: 


! 
54.06% of the stock of Cataract is owned by Marie D. Hayman, and 
the remaining 45.94% is held by 126 individual shareholders, ‘none of 
f whom holds more than 6.7%. Cataract’s representative on the Great 
' Lakes Board of Directors is Robert C. Hayman, son of Marie D. Hayman 
| and 1,02% stockholder in Cataract. | 

16. Howard C. Clother was born in Buffalo and has lived there 
all his life. After early employment with several Buffalo business firms, 
he became associated with the Courier-Express in 1941, was! appointed 
comptroller in 1942, treasurer in 1952, became a director in 1953, and 
“A since February, 1954, he has been assistant to the publisher, However, 


he owns no atock in Buffalo Courier-Express, Inc. -Since 1952, Mr..Clother 
| 








a Allen H. Bookman is the owner of a 4.4% interest in standard broadcast 
station WJPA, Washington, Pa. 
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has been a director and secretary of WEBR, Inc. and prior to then, 

back to the year 1942, when the station was first acquired by the Courier- 4 

Express, he was actively concerned in its financial and accounting operation. 
5637 He does not participate in the day-to-day operation of the station, and x“ 

had attended only one director's meeting in the two years prior to the hear- 4. 

ing. Mr. .Clother is also director and secretary of the Niagara Photo-engrav-« 

ing Co., a subsidiary of Buffalo-Courier Express, Inc. As an officer of 

Buffalo Courier-Express, Inc. and WEBR, Inc., Mr. Clother has frequently 

been called upon for advice and assistance in community endeavors, such _ 

as the American Red Cross annual campaign for funds and Community Chest ¢ 

drives. As president and director of the proposed television station, he 

will be available daily for consultation and advice to the operating staff. 

He will attend board meetings and stockholders’ meetings and will partici- 

pate in the formulation of policies for the applicant. 

.17, Myron J. Kallet was born in 1888 and resides at Oneida, 

New York, where he is president, director and majority stockholder of 

Copper City Broadcasting Corporation. He has spent more than 40 years 

in theatrical work and has numerous motion picture theater interests, 

none of which are in the Buffalo area. He is an officer and director of 

seven theater companies in Oneida, New York, and is president and 

director of Kallet Theaters, Inc., operator of 26 first-run houses in 

New York state.’ His other business interests include Kallet Realty, Inc., 

a real estate holding company in Oneida; Fay’s Sweet Shoppe, Inc., a 2 

candy and confection store in Rockport, New York; and a number of sub- 

sidiary motion picture theater operating companies in New York state. 

Individually and through participation in the broadcast operations of 

Copper City stations WKAL, Rome, New York and WKTV, Utica, New * 

York, Mr. Kallet has been active in a number of community affairs in 

western New York state. Although he does not intend to move to Buffalo, 

he has some familiarity with the city, having bought film and spent con- 

siderable time there some years ago, but this familiarity does not extend to 

the civic and cultural organizations in the city. In the 5 years he has been 

operating WKTV, he has visited a number of other television stations, in- 

cluding WBEN in Buffalo, to observe operations. Mr. Kallet has relied 

heavily upon his station managers at WKAL and WKTV particularly in 

matters affecting programming, and he expects to follow the same course 

with the proposed television station. He testified that he depended on 
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LP Mr. Fusco, general manager of WKTV, and Mr. MacNeilly in matters 
pertaining to station operation. He participates in policy matters both at 
Ma the existing stations licensed to Copper City and at the Great Lakes proposed 
:3 station, and he visits WKAL and WKTV several times a week, He would be 
> less active in the Buffalo operation and his testimony was that he was not 
_ familiar with the details of the proposed operation, and indicated that he 
. regarded them as being within the province of the operating rather than 
a executive personnel. At the time of the hearing, he had not discussed 
y program policies with the other directors. He expressed the intention 
that a competent man would. be employed to manage the station, upon whom 
b dependence would be placed. - | 
ba 5638 — 18. John J. Laux resides in Steubenville, Ohio. He has had 
| more than 20 years’ experience in radio and television broadcasting. In 
1940 he became general manager of standard broadcast station WSTV, 
Steubenville, which was. built and placed in operation under his supervision, 
‘4 and he has been in charge of that station’s operation ever since. He directed 
the organization of WSTV-TV, which commenced operation in September, 
1953, In addition, Mr. Laux is managing director of the so-called “Friendly 
Group” atations, controlled by the same individuals who are stockholders of 
WPIT, Inc. , and which include, besides WSTV 8/ and WSTV-TV, stations 
_ WFPG and WFPG-TV, Atlantic City; WPIT, Pittsburgh, and WBMS, Boston. 
y In the case of each station, Mr. Laux is an officer and director, as well as 
a minority stockholder, of the licensee corporation. Individual station 
is managers are responsible to him as managing director and he, in turn, 
a is responsible to his fellow directors. Between 1949 and 1950, he super- 
fe vised the construction and early operation of AM station WKNY, Kingston, 
New York, and the construction of station WFPG-TV (Channel 46), Atlantic 
City. He has no interest in either station. Mr. Laux built and operated 
standard broadcast station WJJL, Niagara Falls, as sole owner and licensee 
4 from 1947 through 1955 when he sold the station with Commission approval. 


8/ On April 5, 1957 the Commission's approved application for transfer 
of control of Ohio Valley Broadcasting Corporation, licensee or permittee 
of Stations WPAR(AM), WPAR-FM, Parkersburg, West Virginia, and 
WBLK-AM, WKLK-TV, Clarksburg, West Virginia to WSTV, Inc. 


(Official notice taken). | | 








5639 officer of the Buffalo Variety Club, which built and supports the Cerebral 
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His participation in the civic and community affairs of Niagara Falls “ 
and Buffalo was through that station. He intends to advise Great Lakes %. 
on construction and organization problems and will be available, as ie 
needed, for consultation and advice on operating problems, but his at 
activity will lessen as operations proceed. He will advise on film hue 
purchases, network contracts and other areas in which he has had ex- An 
perience. After the station goes on the air, it is his intention to recom- 
mend to the board that he be appointed to an executive committee which + 
would receive reports from the management about the day-to-day opera- ty 


tion of the station. Sy 
19, Robert C. Hayman was born in Niagara Falls and lives * 
in Kenmore, a suburb located between Buffalo and Niagara Falls. He is an « 
attorney and practiced law in the Buffalo-Niagara Falls area from 1940 to 
1942. At present, his principal occupation is treasurer and general mana- 4 
ger of Cataract Theatre Corporation, which owns and operates two of the 
seven indoor motion picture theaters in Niagara Falls. He is also treasurer, 
director and a one-third owner of the County Theater Corporation which is 
interested in drive-in theaters in Niagara Falls. His other business interests 
include real estate, an ice-skating rink in Buffalo and a hotel in Niagara Falls. 
His community activities in the area include service as captain of the Motion 
Picture Division of the United Jewish Appeal in Buffalo, work for the Niagara 
Falls Community Chest and United Jewish Foundation and as a director and 


Palsy Clinic of the Children’s Hospital and which has donated over $30,000 
to the Infantile Paralysis Foundation, as well as supporting other Children’s 
charities in the area. He plans to attend board and stockholders’ meetings 
and participate in policy matters and decisions for the television station. 
He will be available for consultation by telephone or in person whenever such 
may be required. There are no formal plans for his specific duties, but he 
expects to devote more attention to the station than mere attendance at 
directors’ meetings. Mr. Hayman has had no radio or television experience. _ 
20. William J..Connors, III, was born in Buffalo and has resided 
there his entire life. He is president, director and controlling stockholder of 
Buffalo Courier-Express, Inc. He worked as a cub reporter on the Courier- * 


«. 


Express in 1940 and 1941. In 1942 he enlisted in the Army and participated 
in the Normandy and Philippine invasions. In 1946 he was appointed assistant 
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editor and assistant publisher of the Courier-Express, and, in 1951, was 
elected president and publisher to succeed his father, the late William J. 





.Connors,. Jr. He is president and director of the Niagara Photo-engraving 
Company. He is also president and director of WEBR, Inc. He had not 
attended a directors’ meeting of that corporation for two years prior to the 
hearing and was unfamiliar with the detail of its operations. He relies 
heavily on other executives in matters affecting the radio station, and 
would follow the same course in the television operation. He did. not 
participate in the preparation of the Great Lakes exhibits or case. Mr, 
.Connors could not recall any community activities in which he had engaged. 
21, . William T, MacNeilly resides in New Hartford, New York, 
a suburb of Utica. He is executive vice-president, general manager, 
director and a minority stockholder of Copper City Broadcasting Corpora- 
tion. He has been actively engaged in show business for more than 30 years, 
his experience including vaudeville, motion pictures, and film purchasing. 
Since 1945 he has been associated with the management, programming, sales 
and over-all operations of stations WKAL and WKTV. He is assistant secre- 
tary of Kallet Theaters, Inc. and holds positions as officer and director ina 
number of other motion picture theater operating companies and related busi- 
nesses in the Kallet Theater chain. He will assist, if called on, in the super- 
vision of construction and organization of the proposed station and will be 
available for consultation in the day-to-day operating problems, He intends 
to rely toa great extent on the views and opinions of the operating employees 
of the station and he will not actively participate in the day-to-day management. 
In the operation of Stations WKAL and WKTV he has depended, to a great extent 
on the general manager, Mr. Fusco, As in the case of Mr. Kallet, the other 


director representing the Copper City interests, he was unfamiliar with the 
details of the Great Lakes proposal. 


| 
| 
| Community Service Activities of | 
Butfalo-Courler Fxpress and Cataract Theaters 
22. The Courier-Express has a policy against permitting its 
executives to participate actively in community fund-raising drives. The 
newspaper itself has a record of cooperation with civic, charitable and 
similar activities. Beyond support of such activities as the Community 
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Chest, Red Cross, and promotion of U. S. Savings Bonds, the paper has 
sponsored campaigns to aid underprivileged children, orphans, and other 
causes, It has-sponsored the Soap Box Derby, an annual safety campaign, 
a.special Lenten program to stimulate religious thinking by young people 
and an annual learn-to-swim campaign. The Courier-Express regularly 
prints articles on the history of Western New York and for a series of this 
type, published in 1952, was awarded first prize by the New York Historical 


Association. Medals have been given by the paper to members of the Buffalo 


Police and Fire Departments for outstanding service and it regularly awards 
ten college scholarships each year to local boys. It finances a special con- 
cert of the Buffalo Philharmonic Orchestra and has sponsored activities for 
servicemen training in the Buffalo area by donating sports and other equip - 
ment to military units, arranging for Christmas parties and financing some 
50 Welcome-Home parties for servicemen. The foregoing items, while 

not a complete list of the paper's public service activities, are typical. 

23. The Cataract Theater Corporation has made its theaters 
available for special trailers on behalf of such organizations as the Boy 
Scouts, Community Chest, Catholic Charities, and the National Foundation 
for Infantile Paralysis. The theaters have collected thousands of dollars 
for the Cerebral Palsy Clinic of the Children’s Hospital of western New 
York state and they have also been made available for children's Christmas 
parties. 

24, .Greater Erie Broadcasting Company, Leon Wyszatycki, 

d/b as Greater Erie Broadcasting ‘Company, is the only individual applicant 
in this proceeding. He resides in Buffalo and is the licensee of stations 
WWOL and WWOL-FM in that city. Born in Poland in 1895, he came to the 
United States in 1910 and later became a naturalized citizen, Subsequent 

to 1915, he traveled extensively as a concert singer. Since 1930 he has 
been actively engaged in radio broadcasting as a performer and producer. 
At .one time, while in Michigan, he produced and performed on radio shows, 
.the time for which he purchased from the station and sold to individual 
sponsors. Subsequent to 1946, he has been licensee of station WWOL, 
operating on 1120 kc, with 1 kw power, daytime only, and WWOL-FM, both 


in Biffalo, He is a member of the following Buffalo organizations: Chamber 


of Commerce, Ad Club; Chopin Singing Society (Honorary); Polish National 
Alliance; Professional Businessmen's Association; and Korea Choirs. 





4 
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However, there is no showing that he has been active in these groups. 





7 Mr. Wyszatycki will be the general manager of his TV station, but will 

~ continue to devote some of his time to his AM and FM operations, although 

a he may hire a manager for the radio activities. He delegates many matters 
> 2641 to his son who is quite active in the station and has participated in the 
: preparation of television plans. | 

ae 25, At one time, Mr, Wyszatycki owned property called the 

cs Avenue Bar & Grill located at 70 Delaware Avenue in Buffalo, He also 

9 held a liquor license to conduct a hotel and restaurant business there. 


In August, 1948, this license was cancelled by the State of New York 
Liquor Authority after a hearing in which it was found that one Theodore 
Wyszatycki, also know as Theodore Fisher, a person not mentioned in the 
license, was permitted to avail himself of the license in violation of the 
law; that the licensee made a false statement in his application for license 
in that he gave an incorrect answer toa specific question designed to deter- 
mine whether any other person was interested in the licensed) premises; 
that the licensee had ceased to conduct a bona fide hotel on the premises as 
required by law; and that he sold alcoholic beverages on credit and failed 
to maintain adequate books and records, as required by law. The Theodore 
Wyszatycki mentioned in these proceedings was Leon Wyszatycki’s brother 
and the application for liquor license was filled out by an attorney who re- 
le presented both brothers. Leon Wyszatycki testified that his brother had 
operated the bar and hotel under a lease, but suffered financial reverses 
and that he (Leon) made a loan to his brother to pay off his indebtedness. 
In 1940, when the lease expired, he purchased the building to save his 
’ brother.’s business and, because of his investment in the enterprise, took 
the liquor license in his own name from 1938 on, He further testified, in 
essence, that his brother conducted the business on his own, enjoyed the 
benefits and responsibilities of ownership, and that he (Leon) regarded 
« himself as having no more than a mortgagee's interest in the business. 

He regarded himself as juatified in this attitude because the arrangement 

had been set up by an attorney and had existed for several years without 

challenge. None of his applications to this Commission reported the Bar 
s and Grill as being among his business interests. Immediately after the 
| cancellation of the liquor license, a new license was issued to the two 

brothers in their joint names and was so held until the brother's death, 
at which time the license was issued to Leon Wyszatycki in his own name 
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and was sold shortly thereafter. 

26. From time to time Mr. Wyszatycki has had labor 
difficulties, In 1953 he was sued by the Secretary of Labor for viola- 
tion of the Federal Wage-Hour Law. The case was disposed of on 
February 19, 1954 upon a stipulation under which the defendant agreed 
to keep records as required by law. . There was no evidence of a willful 
violation prior to the settlement. 

27. Anattempt has been made to impeach Mr.. Wyszatycki’s 
testimony with respect to a statement which he made on the record that 
the only labor trouble which he, as licensee of WWOL, had was over the 

56427 : question of a'union shop. This matter is irrelevant, except as it 

may serve to impeach Mr.. Wyszatycki's testimony. The record indicates 
that early in 1952 an arbitrator’s award was issued which contained a con- 
tract, parts of which were agreed upo by the parties and parts of which 
were decided by the arbitrator. Before Mr.. Wyszatycki signed the contract 
in December, 1952, there was further contention, mainly regarding the 
union shop. However, there were other disagreements arising out.of the 
hiring of part-time employees and the union's demand for back pay. A 
subsequent dispute as to pay resulted in a compromise settlement. Under 
the circumstances, we do not regard Mr. Wyszatycki's testimony as 
having been impeached or his credibility as having been impaired. 

28. .Testimony was given by a Mr. Saj who was employed by 
station WWOL as engineer and chief engineer for about five years ending 
in January 1953, Mr..Saj stated that a request he made to Mr. Wyszatycki 
to purchase equipment necessary to make noise and distortion measurements 
required by FCC Rule 3.46 was turned down because of the expense involved. 
This Rule became effective in September, 1950 and Mr. Saj, who was then 
chief engineer of WWOL, testified that he advised Mr. Wyszatycki in Sep- 
tember that the equipment would be necessary, but nothing was done by 
the licensee until the following December. In addition, no frequency checks 
were made of the FM transmitter between 1948 and 1953. During this same 
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period, Mr. Saj warned the licensee that the WWOL tower was ina dangerous | 


condition, that some of the bolts were coming loose, and that the white mark- 
ings needed to be repainted. According to Mr. Saj, Mr..Wyszatycki ignored 
these warnings. Mr..Wyszatycki testified that the tower had been painted 
regularly every two years and that whenever his technical staff required 
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measuring or test equipment, he gave permission for its purchase. 

Mr. Wyszatycki is not an engineer and relied on his chief engineer for 
advice with respect to all technical matters. At first, Mr. Wyszatycki 
did not recall any citation for failure to comply with the Commission 
Rules and Regulations nor did he recall having writtena letter to the 
Commission in response to a citation with regard to log keeping. His 
recollection was refreshed by production of two citations. One was in 
1948 for violation of rules relating to the keeping of program logs (Secs. 
3, 181(a) and 3.183) and for non-compliance with rules relating to main- 
tenance and testing of auxiliary transmitters (Secs. 3. 46(a) and 3.57). 
At the same time, an advisory notice of unsatisfactory condition was 
issued with respect to the accuracy of the voltmeter in the auxiliary 
transmitter. Another citationwas issued in November, 1950, for viola- 
tion of Sec. 3.46(e) on account of failure to have available performance 
measurements of broadcast equipment, and at the same time advisory 
notice of unsatisfactory condition with respect to the tower and its markings 
was issued, The licensee promised correction and future conipliance in 


response to both citations, There was no contention that such compliance 





was not given and the evidence showed that following the 1950 citation an 
arrangement was made with a Mr. Bergman who furnished the required 
test equipment and performed the tests. Mr. Saj charged that his efforts 
to perform maintenance had to be “sneaked in” because he was forbidden 


5643 to do studio maintenance while the station was on the air lor to work 


on the transmitter while the station was in operation. At one time there 
were only 2 regular engineers, including Mr. Saj, and only one of these 

| 
was on duty at a time so that it was not possible to make antenna readings 


as required by the Rules, an operation which requires the presence of two 


engineers. When Mr. Saj wished to have the FM frequency deviation monitor 
calibrated and requested $50.00 to make a trip for this purpose, he was re- 
fused permission, In the main, Mr. Saj's testimony is uncorroborated, and 
much of it is denied by Mr. Wyszatycki. Mr. Saj displayed considerable 
animosity and bias against Mr. .Wyszatycki and the two parted in an atmos- 
phere of highly strained relations, This leads us to exercise great caution 
in accepting his testimony. However, the evidence of the citations is un- 
contradicted and we find that Mr. Wyszatycki, in his operation of WWOL, 
has not been diligent in his compliance with the technical rules of the 


Commission, 
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29. In 1946 Mr. Wyszatycki, applying for a radio station 
in Huntington Park, California, was involved in a comparative hearing. 
Our attention has been directed to certain inconsistencies between the 
Huntington Park application and other applications and testimony. In 
the Huntington Park case, Mr.. Wyszatycki did not include the Avenue Bar 
and Grill in Buffalo among his other business interests. In the Huntington 
‘Park case, he also testified that he intended to purchase a house in that 
community and to live there. He did not purchase a house and returned 
East shortly thereafter, The Huntington Park application was thereafter 
denied. 


testified that he was a university graduate and he testified in the Huntington 
Park case that he attended the University of Michigan Law School fora year 
and a half, In the present hearing, it developed that he is nota university 
graduate, but that he attended the University of Detroit Law School for 
approximately a year and a half. 

31. In 1951-3, Mr. Wyszatycki sought Commission approval 
to modify his WWOL-FM operation and, in connection therewith, submitted 
to the Commission certain figures regarding the income of Greater Erie. 
In the course of this hearing, somewhat larger income figures for Greater 
Erie during those years were presented. 

32. WKBW-TV, Inc. is a New York corporation formed for the 
purpose of constructing and operating a television station in Buffalo, New 
York, It has 200,000 authorized $1.00 par common voting shares, all of 
which are subscribed. Its officers, directors and stockholders are as 


follows: 

5644 Name Office No. .Shares b.) 
Clinton H. Churchill Pres. & Director 102,000 51 
Alfred E. Anscombe Vice-Pres. & Director 10,000 5 
Edward H. Kavinoky ‘Treas, -Secy. & Director 48,000 24 
Darwin R. Martin : 10,000 5 
Buffalo Waste Paper 30,000 15 

Co., Inc. 


All of the officers, directors and stockholders are residents of Buffalo, 


New York. 3 





9/ One stockholder of Buffalo Waste Paper Company resides in San 
Francisco; the others are Buffalo residents. 


30. In his original application for station WWOL, Mr. Wyszatycki 
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33, Clinton H. Churchill was born in Buffalo in 1888 and 
has lived in that area since then, including 20 years ona farm in 
Niagara County, Asa young man he was employed ina Buffalo depart- 
ment store, was vice-president and assistant manager of a general 
insurance business in Buffalo and served as pastor ofa Methodist 
Church, In 1920 he founded the Churchill Evangelistic Association 
in Buffalo, a nonsectarian free church which eventually became the 
Churchill Tabernacle. After taking a divinity course of the Methodist 
Episcopal Church, he was ordained a Methodist minister in 1922. From 
1920 to the present he has been president and trustee of the Churchill 
Tabernacle and served as its pastor until May 1, 1954. Station WKBW 
was established in 1926 by the Churchill Tabernacle under Dr. Churchill's 
leadership and was transferred in 1928 to Buffalo Broadcasting Corpora- 
tien, of which he was executive vice-president and a stockholder. In 1947 
the station was acquired by WKBW, Inc. in which Dr, .Churchill has been 
president, director and 26.44% stockholder. He has also been general 
manager since May, 1948 and holds an option to acquire a sufficient 


number of shares to obtain the majority (51.34%) of the stock presently 
owned by the Churchill Tabernacle. He would also be general manager 

of the TV station, WKBW-AM operates with a power of 50 kw on a round- 
the-clock basis. Dr. Churchill has always voted the stock of Churchill 
Tabernacle in WKBW, Inc. At one time he also owned and operated Churchill 
Farms which engaged in the business of raising poultry, fruit, and livestock 


and in storing and processing these items. He is a trustee of Bob Jones 
University, Greenville, South Carolina, and has been an officer or member 
of a number of religious organizations. In 1937 he was awarded the Medal 
of Good Citizenship by the Buffalo Chapter of Veterans of Foreign Wars; 
he was co-chairman of the Greek Earthquake Relief campaign in western 
New York in 1953; and he is on the Mass Media Committee of Buffalo 
Round Table of the National Conference of Christians and J ews, He isa 
member of a number of civic, business and social organizations in the 
Buffalo area, Dr..Churchill would be general manager of the TV station 
as he is with WKBW. The major portion of his time would be devoted to the 
TV operation for the first two years, and thereafter will be evenly divided. 
5645 In the immediate past operation of the AM station and in the preparation of 
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the television program plans, Dr..Churchill has given Mr. Anscombe 
{par. 34, infra) wide latitude and acted largely in the capacity of a 
reviewing authority. 

34. Alfred E, Anscombe, who is proposed as station manager 
of WKBW-TV and will direct the day-to-day operations, was born in 
Buffalo in 1920 and has always lived there. From 1934 to 1941 he worked 
with Buffalo broadcast stations as announcer, sportscaster and master of 
ceremonies. During the war (1941-1946) he wasin the U..S. Air Force 
and held the rank of major at the time of his separation. Thereafter, he 
was a partner in a public relations firm. He joined WKBW in 1948 as 
public relations director, becoming local sales manager in 1952 and 
manager in 1953, Mr. Anscombe is a director in WKBW, Inc. and is 
_ also vice-president. For three years he has been chairman of the Niagara 
Frontier Military Manpower Committee and has been active in civil defense 
as well as in a number of civic, social and fraternal organizations and 
charity drives. He is vice-president and director of Churchill Tabernacle. 
Like Dr. Churchill, he will divide his time between the A M and television 
stations. In preparation for his television duties, he has visited a number 
of television stations, including those in Buffalo, and has studied texts on 
the art. 

35. Edward H, Kavinoky has been a lifelong resident of Buffalo 
and has practiced law there since 1926. He is an officer or director of 
several business corporations, including a producer of radio and television 
programs and has been active in numerous civic, charitable, cultural, pro- 
fessional and welfare groups in Buffalo, holding a number of official positions 
in such organizations. He has appeared on both radio and television programs, 
including a series carried by WBEN and WBEN-TV, Buffalo, produced on 
behalf of the Erie County Bar Association. He expects to spend about five 
hours a week at the station, in addition to participating in general policy 
matters, and he also stated that he might occasionally serve as master of 
ceremonies for WKBW-TV. His duties and responsibilities during such hours 
will be to participate in overall planning and occasionally in “public service” 
programming. Mr. Kavinoky is a director of WKBW, Inc. His knowledge of 
existing policies at that station in connection with such matters as limitations 
of spot announcements, allocation of commercial time and the like was some- 
what limited, and he could not state whether there were any regularly scheduled 
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local educational or discussion programs on the AM station at 
of his testimony. | 
36. Darwin R. Martin has resided in Buffalo since is birth 
and has been active in local civic affairs, Mr. Martin is president, 
chairman of the Board and a substantial stockholder of Buffalo Phoenix 
Co., which owns Stuyvesant Hotel in Buffalo and an office building in 
5646 Toronto. He is manager of the Stuyvesant Hotel. He has held office 
in the New York State Hotel Association, the New York State Travel 
Council, Buffalo Convention and Tourist Bureau, and the Buffalo Red 


Cross, as well as being active in the Community Chest and other social, 





welfare and civic activities. Neither Mr. Martin nor representatives 
of the Buffalo Waste Paper Co., a local concern holding the remaining 
stock in WKBW-TV, propose any activity in the daily operations of the 


television station. 


Past Operations of Stations Owned b 
The Aoolicaats or Associated Therewith 


37. In considering the past operation of stations owned and 


operated by principals of the applicants, the stipulations entered into by 
the parties will be considered insofar as such does not interfere with the 
decisional process of the Commission. We encourage stipulation as to 


facts not truly in dispute. We cannot be bound, however, by stipulations 





as to conclusions necessary to our decision where the facts do not sup- 


port such conclusions. (California Inland Broadcasting Compa ny, 11 RR 
157; Beachview Broadcasting Corporation, 11 RR 939.) 


| 
Great Lakes | 


38. .WEBR was originally licensed in 1924 as the second radio 
station in Buffalo, and was purchased by the Buffalo Courier-Express in 
1942, Subsequently, the Courier-Express applied for an authorization to 
increase power and move from a local toa regional frequency. The ap- 
plication was granted in 1947 and the new facilities were completed in 1948. 
WEBR operates unlimited time with 5 kilowatts on 970 kilocycles, and is 
an affiliate of the Mutual Broadcasting System. | 

39, The 1952 composite week showed that WEBR had devoted 
19% of its time to live programming, while in the equivalent week of 1953, 
such programming accounted for 22% of the time. In the 1952 composite 





week, the station's programming was 67.5% commercial with 514 spots 
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of which 178 were non-commercial; in 1953, 78.5% commercial with 
575 spots of which I28 were non-commercial. The type analyses for 


these two composite weeks are shown as follows: 


1952 1953 

Entertainment 80, 34% 76.90% 
Religious 2.72 3.06 
Agriculture . 36 0. 00 
Educational mag 18 
News 11,13 14, 10 
Discussion Px i | 35 
Talks 4, 03 5.41 
100% TO0O%™ 

5647 40. Great Lakes presented evidence as toa substantial 


amount of programming and announcements during 1951-3 on behalf of 
civic, charitable and other organizations. In 1953 the station broadcast 
approximately 675 programs on behalf of non-profit enterprises and 
these varied in length from 15 minutes to five hours. Owing to the fact 
that WEBR is the only station in Buffalo regularly operating a mobile 
transmitting unit, it has been able to cover such events as the annual 
Chamber of Commerce dinner, parades, celebrations in various parts 
of the suburban community, and remote disc jockey shows designed to 
raise funds for such organizations as the Philharmonic Orchestra, 22. 
The station has never. carried any locally originated agricultural programs, 
and it bases its agricultural programming policy on its belief that its service 
area is confined largely to the Buffalo-Niagara Falls metropolitan area. 
However, it appears that the station’s 0.5 mv/m contour encompasses a 
large rural area, In late 1953 and early 1954, WEBR carried no locally 
originated educational programs. News broadcasts over WEBR are pre- 
pared by the station's news staff, which completely rewrites all wire 
news used. 

41, The record also contains evidence regarding stations con- 
trolled by the “Friendly Group, * the stockholder of WPIT, Inc. and Mr. 
Laux, as an individual, LL None of these stations, with the exception of 





10/ Many of the programs of this type were carried on a commercial basis. 


ay These include WSTV-AM, WSTV-FM and WSTV-TV, Steubenville, Ohio; 
WEMS, Boston, Massachusetts; WFPG, Atlantic City, New Jersey; WPIT, 
Pittsburgh, Pennsylvania; and WJJL, Niagara Falls, New York. 


aa f 


‘ 
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WJIL, Niagara Falls, operates within the Grade A or B — of the 


proposed station with which we are here concerned. 
42, Station WJJL, Niagara Falls, was built by Mr. Laux in 

1947, and was operated by him until its sale in 1955. The analysis of the 

composite week for 1952 showed the station devoting 17% of total time to 





live programming. The programming was 63. 85% commercial, There 
were 367 spot announcements and 41 non-commercial spot announcements. 
In 1953, 19.99% of the programming was live, the station operated 67% 
commercial, there were 290 spot announcements and 5 non-commercial 
spot announcements, .The breakdowns as to type were as follows: 
1952 1953 

Entertainment 71.47% 74.58% 

Religious 8. 37 10.90 

Agricultural 0.0 0.21 

Educational 0.21 0,31 

News 13. 15 10.20 


Discussion. 1.16 0.25 
Talk 5. 64 3.55 


5648 In 1954 the station originated a one-hour Sunday discussion program, 
“Let's Talk It Over,” under the auspices of the Niagara Falls Adult 
Education Division of the Board of Education and featured panel discussions 
on city government, schools, parking and other questions. A portion of the 
station's time was sold to time brokers, although Mr. Laux retained the 
right to refuse program material they might offer. i2/ Asa part of its 
regular service, WJJL carried local live news broadcasts containing 
news of the Niagara Falls area compiled in the station's news room as 
well as its regular wire service dispatches. | 

43. Station WPIT, Pittsburgh, is a non-network station operating 
daytime only, .The analysis for 1952 showed 12.5% of total time devoted to 
live programming. The programming was 65. 2% ecmmerciall, Commercial 
spot announcements totaled 134, non-commercial spot announcements 

totaled 63. In the 1953 composite week 10, 27% of the time was live with 

65.88% commercial programming, 85 commercial spot announcements and 





46 non-commercial spot announcements. The breakdowns as to type were 


as follows: ! 


12/ There is no showing that these brokerage contracts were filed with the 
Commission as required by Commission Rule 1. 342 (c). | 





om 
1952 1953 -t 
y * 
Entertainment 70. 0% 50. 0% 
Religious - 20.0 49.0 a 
Agricultural 0.6 0.15 ae 
Educational 0.0 0.0 
News 7.6 0.8 
Discussion 6 0.0 
Talks | 0. 05 
! TOO% TO0% 


Of the approximately 40 hours of religious programming offered in the 
1953 composite week, 1 1/4 hours were sustaining, the rest commercial. 
The station permits the solicitation of funds on religious programs. . This 
programming, which the licensee regarded as economically necessary, 
was based on its belief that it offered what the public wanted, and what it 


did not offer was readily available on other stations in the area. In its 





1952 renewal application, WPIT represented to the Commission that it 
would devote 15.6% of its time to religious programs, 8.2% to news and 
1.8% to discussion. In the 1954 renewal application, the licensee proposed 
5% of its time for news. 
44. During the 1952 composite week, Station WSTV-AM, 
Steubenville, Ohio operated 15. 03% live and 70. 32% commercial with 
597 spot announcements and 74 non-commercial spot announcements. 
5649 ~ In the 1953 composite week the station devoted 12. 64% of its time MH 
to live programming, and operated 80.82% commercial with 726 spot ; 
announcements and 58 non-commercial spot announcements. The pro- 


gramming, by type, was as follows: 


1952 1953 

Entertainment 57.46% 54. 1% 
Religious 3. 89 4.8 
Agricultural 1.55 L4 
. Educational 57 0.1 
News 21.46 22,0 
Discussion 2.17 me 
Talks 12.90 16.2 
Miscellaneous 4 
T0O% TOO% 


45. .Station WSTV-FM devoted 15.49% of total time to live 
programs during the 1952 composite week with 70. 66 of the programming 
‘being commercial. There were 633 spot announcements and 78 non- 
commercial spot announcements. In the 1953 composite week the station 
devoted 12.95% of total time to live programs with 79. 33% of the programming 
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being commercial, There were 732 spot announcements and 59 non- 


commercial spot announcements. The breakdowns as to program type 


were: | 
1952 1953 | 

Entertainment 57.97 53.3 

Religious 4, 32 6.0 | 

Agricultural 1.74 15 i 

Educational 0. 63 0.1 

News 20..48 21.7 | 

Discussion 1.26 0.9 

Talks 13. 25 15.9 | 

Miscellaneous . 35 .4 


46, Television station WSTV-TV went into operation on 
Channel 9 in Steuvenbille, Ohio, in December, 1953. WSTV, Inc. 
petitioned the Commission, eleven months after receiving its) grant, 
for. permission to sell the station to Columbia Broadcasting System, 
Inc. , and to transfer the transmitter and main studio to the Pittsburgh 
area. According to the application for assignment of permit, the cost 
of all the properties to be transferred, after depreciation, was $393, 044.95, 
while the sales price to CBS was $3,000,000. These applications, after the 
issuance of a “McFarland Letter, ° were voluntarily dismissed. 

47. The following is a comparison of the representations made 
by WSTV,, Inc. in its application of June 29, 1952, fora construction 


permit for the television station, and the performance of that station 


5650 during a special composite week if 1954, including dates;from January 17, 


1954 through April 10, 1954, with regard to the type of programs by percent- 





age: 
Original Application Composite Week 
Entertainment 66. 5% 83.9% 
Religious 2.2 0. 83 
Agriculture 2.3 0, 28 
Education fr 1,80 
News 13,1 5,52 
‘Discussion 3.3 0.55 
Talks 6.0 5! 25 
Sports 3.4 4.0 
Public Service Information 0 1, 80 
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During the special 1954 cornposite week, the station operated 31% 7 
commercial, and broadcast 163 spot announcements, of which 55 were *% 
non-commercial. As of the time of the hearing Station WSTV-TV was ; 
carrying a total of 41 live programs per week including programs for ie 
the local library, local Armed Services recruiting, local schools, and a 
a local religious organization. Other local programs included subjects i, 
such as outdoor recreation, Congressional reports, news and sports. 
48, During the 1952 composite week, Station WFPG-AM, o 
Atlantic City, presented 4.3% live programming, 85.3% of the pro- 
gramming was commercial, and there were 810 spot announcements ss 


and 169 non-commercial spot announcements. .In the 1953 composite 
week the station broadcast 8.42% live programming, 82.2% commercial 
programming, 760 spot announcements and 173 non-commercial spot 
announcements. The breakdowns by major categories of program type 


were as follows: 


1952 1953 
Entertainment 72.5% 67.11% 
Religious 3..4 3.41 
Agricultural 0.0 ~ 0.0 
Educational 2.4 mM 
News 13.7 13.12 
<Discussion 0.6 0.0 
Talks 8.7 9.40 


49. At Station.WBMS, Boston, during the 1952 composite 

week, 3.26% of the programming was live, 88.48% was commercial. 

. There were 536 spot announcements and 39 non-commercial spot announce- 
ments. In the 1953 composite week there was 5..3% live programming, 
85.8% commercial programming, 525 spot announcements and 40 non- 
commercial spot announcements. .The breakdowns as to program type 
were as follows: 


5651 1952 1953 
Entertainment 81.61% 83.85% 
Religious 7.20 6. 01 
Agricultural 0.0 0.0 
Educational 0.34 eo 
News 3.52 ' 3.89 
‘Discussion 1.06 0.0 
- Talks 6.45 0.0 
‘Miscellaneous = 4.02 


~TOO% 100% 
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In March of 1954, the Commission telegraphed the station that devin 
On its renewal application was being withheld pending resolution of 
whether the programming met the station's responsibility to the com- 
munity, and in April of 1954, the Commission wrote the licensee 
relative to the high commercial content and lack of balance in its 
programming. The record does not disclose the disposition of this 
matter, but the license was subsequently renewed. | 

50. .Station WKTV, Utica, New York, which commenced 
telecast operations in December 1949, is licensed to Copper City. 
The exhibits submitted by Great Lakes indicate that in the 1952 composite 
week the station presented approximately 10.9% live programming, 64,2 
commercial programming, with 326 spot announcements and 100 non- 
commercial spot announcements. In the 1953 composite week there was 
11.5% live programming, 65.5% commercial programming, 353 spot 
announcements and 52 non-commercial spot announcements. ‘The break- 
downs as to program type are as follows: 


1952 1953 


Entertainment 
‘Religious 
Agricultural 
Educational 
News 
Discussion 
Talks 





However, cross-examination revealed that some of the programs were 
misclassified as to type in the Great Lakes Exhibit, and it is not possible 
to make accurate findings as to the program balance of the WKTV operation. 
As noted at paragraph 52, infra, there is also doubt as to the accuracy of the 
information furnished regarding spot announcements. The station has broad- 
cast as much as 23 minutes of commercial continuity for local merchants, 
In-1952, the renewal of the station's license was postponed by the Commission 
pending an explanation with respect to future religious programming, since 
no programming of that type was shown in the previous year’s Om ORe 
week, 
.51,. WKAL, Rome, New York, is a standard broadcaat station 
licensed to Copper City. In the 1952 composite week it showed approximately 
11% live programming, with 47.7% commercial programming, | 396 spot 
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announcerments and 79 non-commercial spot announcements. “ In the 
Be 


aa as 


1953 composite week there was 6..3% live programming, 46. 5% com- 
mercial programming, 317 spot announcements and 254 non-commercial 
spot announcements. The breakdowns as to program type were as follows: “ 
1952 1953 « 
Entertainment 70. 8% 74.2% >» 
-Religious » 4,1 2.3 
Agricultural 1 
Educational 13/ 2 
News er 10 
Discussion 1 
Talks 9 


.52. Several persons formerly employed as announcers by 
WKTV and: WKAL testified as to irregularities in the logging procedures 
at the two stations. They stated, in essence, that it was the practice at 
the stations to fill out the broadcast log by copying the “running sheet” 
or program plan, This practice was followed whether or not the actual 
broadcast conformed to the plan and resulted in some spots being logged 
as of less duration than they actually were, or not being logged at all, or 
of some commercial spot announcements being logged as public service 
announcements. In the main the announcers testified that they were carry- 
ing out their understanding of station policy, There is, however, testimony 
that specific acts of improper logging were directed by the WKTV station 
director, Michael. Fusco, who would also be station director of the Great 
Lakes’ proposed station. ._The existence of this practice was denied by 
‘Great Lakes’ witnesses, and there is no direct evidence that any of the 
principals in the Great Lakes’ application directed sucha policy. However, 
it ig noted that many of the spot announcements which were not logged or 
which were logged as public service announcements were on behalf of 
Kallet Theaters, the president of which is Myron J. Kallet, who is also 
president and principal stockholder of the licensee of the stations in 


question and who is an officer and director of Great Lakes, 


13/ Many of the programs classified as “educational” should have been 


designated as “talks”, although in some instances such programs did have 
educational content, | 





._Greater Erie 





14/ 
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53. Station WWOL is licensed to operate on 1120 kilocycles, 
1 kilowatt, daytime only. It is not affiliated with any network. The com- 
posite week for 1952 shows approximately 24% of total time devoted to 





5653 live programming, 67% commercial time, 493 spot announcements 


and 25 non-commercial spot announcements. The composite week for 
1953 showed 17% live programming, with 65% commercial time, 498 
spot announcements and 106 non-commercial spot announcements. The 


breakdown as to program type was as follows: 14/ 


1952 
Entertainment 76. 14% 851 87% 
Religious 2. 80 2186 
Agricultural 0 0; 
Educational 2. 80 0192 
News 8.70 4,40 
Discussion 0.41 0. 31 


Talks 9.15 5. 62 
54. .The precise extent of cooperation by this station with 
civic and other organizations cannot be determined from the record. 





.Clearly, some spot announcements on behalf of non-profit institutions 


and causes were not reflected by the program logs or in the so-called 


“slip sheets” from which the logs were compiled, .The record, however, 


does not enable us to determine the number of such announcements not 
reflected by the logs or that the logs were in this regard to aby degree 
accurate. The station does not now and has not in the past carried 
agricultural programs nor did it propose any in its 1954 renewal applica- 
tion. No regularly scheduled educational programs have been broadcast. 
The station has never carried a true discussion program on 4 regular 


basis. .For three or four years ending on April 1, 1953 WWOL carried 


5 minute sports segments throughout the afternoons except. Sunday which 
included horse racing results and mutual prices paid. It has been the 
station's policy to serve foreign-speaking elements of the population, 

| 


Due to the manner of log. maintenance for Station WWOL these represent 
figures recomputed during the course of the hearing. . The figures, though 
they cannot be stated to be completely accurate, are deemed to be reasonably 
so and therefore adequate to furnish some basis for ae the past 


performance of this station. 
| 
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and it has devoted time to programs in Polish, Italian, German and 

Ukranian. i5/ The applicant laid stress on his “Polish Ladies’ Program” 

which is conducted by Mrs. Milewicz and presented Monday through Friday 

for 1-3/4 hours and on Saturday for 1-1/4 hours. It consists of several 

segments, including about. 15 minutes of live drama, a women's com- 

mentary, a live concert, about 25 minutes of recorded Polish songs and 

poetry reading against a musical background, The program “Polonaise”. 

is presented 1-1/2 hours Monday through Saturday and an hour on Sunday. 

It contains news, a brief live concert, a half-hour of polka records and 
5654 on three days a week features “Kacik Poloni,* which is ten minutes 

of announcements on behalf of organizations, parishes, schools, etc. 

Both of these programs are used by Mrs. Milewicz for publicizing 

worthy causes and for interviews or round table discussions. The 

station has also participated in the Good Samaritan Drive which is a 

campaign for poor Polish children in the Buffalo area, A somewhat 

similar format is used by Mr. .Rico in his Italian program and all of the 

foreign language programs are used for announcements on behalf of non- 

profit organizations. Mr.-Wyszatycki frequently performs as a singing 

artist on his station in the Polish programs, He regularly goes on the 

air at Christmas time on behalf of the Orphans of Poland Fund. Occasionally, 

he has spoken on behalf of candidates in the Buffalo mayoralty campaign, on 

one occasion for a Democrat and on another for a Republican, He stated 

that they were paid for by the candidates. ._The station has a policy of run- 

ning double and triple spot announcements of one minute each within foreign — 





language programs, and justifies the policy on the ground that it does not 
-wish to interrupt continuity by distributing the spots through the program. 
. The policy was never reported to the Commission in renewal applications. 
-In his original application for WWOL, Mr.. Wyszatycki represented that 
all employees of the station “must be U..S. citizens." He intended this 
to relate only to technical personnel, but.did not so specify in his applica- 
tion. The renewal application submitted by the station in 1954 contained, 
as an exhibit, what purported to be program logs for the previous year’s 
composite week. However, these logs were a verbatim copy of a similar 





13/ At the time of the hearing WWOL was devoting the following amounts 


of time on a weekly basis to foreign language programming: German, 
1~+1/2 hours; Ukranian, 1 hour; Italian, 7-1/2 hours; and Polish, over 
20 hours. ; 





exhibit submitted with the 1951 renewal application. Mr. .Wyszatycki 
conceded that the 1954 exhibit was in error, although he had'signed the 


renewal application, but attributed the occurrence toa clerical error. 


WKBW-TV 


55. .Station WKBW is licensed to operate on 1520 kilocycles 
with 50 kilowatts power, unlimited time, and is affiliated with the 
American Broadcasting Company. The station for several years has 


operated 24 hours a day, and is the only one in the area to do so. In 





the 1952 composite week the station presented 13.5% live programming, 
51.4% commercial, 590 spot announcements and 116 non-commercial 
spot announcements. .In the 1953 composite week the programming was 
13% local live; 39% commercial with 571 spot announcements and 172 non- 
commercial spot announcements. ._The percentage breakdowns, by pro- 


gram type, for those years are as follows: 


1952 


Entertainment 
-Religious 
Agricultural 
Educational 
News 
‘Discussion 
Talks 


5655 56. -In its past operation WKBW has been active! in promoting 
community affairs and has devoted time and production talent for worthy 
appeals and charitable drives. In addition to its programs on behalf of 
non-profit organizations, it has carried a large number of spot announce- 
ments which it classified as non-commercial. Of the 172 non-commercial 
spot announcements carried in the composite week of 1953 84 were pro- 
motional announcements for sustaining programs or on behalf of the 
Churchill Tabernacle. A similar situation prevailed in the composite 
week of 1952. .It is the general policy of WKBW to limit its commercial 
spots to one minute in length and it generally disapproves of double spotting. 

. The station also has a policy of programming not more than 4-6 minutes of 
commercial continuity in a 1/2 hour program, . The record, ‘however, shows 
that this commercial policy is not always strictly adhered to, and there have 
been a few instances in which the commercial portion of a pysgram consumed 





' 
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more than 50% of the time. 

57. |The station carries a daily program directed toward 
the interests of the Polish population in Buffalo. On Sunday the program 
is broadcast in Polish and features foreign news. On weekdays, it is 
conducted in English and consists of recorded Polish music, news, weather 
and announcements on behalf of local groups and organizations with oc- 
casional live musical or dramatic entertainment. Similar programs are 
broadcast twice weekly in Italian, and there is a weekly program directed 
toward Negroes. 

58. The sustaining religious programming of Station WKBW 
during 1953 was largely made up of the network program “Message of 
Israel” and programs of the Churchill Tabernacle broadcast by remote 
facilities. The church is located next door to the radio studio. The 
weekly program “Catholic Thought” was locally originated for a period 
of three years, but was discontinued during the strike at WKBW which 
lasted from May 3, 1953 to May 14, 1954. The program was discontinued 
at the request of the Catholic Diocese of Buffalo and was planned to be 
resumed when the strike was settled. Dr. Churchill testified that the 
local Council of Churches which had utilized the station's facilities also 
felt that it would be detrimental, because of labor people in their con- 
gregations, to use the station facilities during the strike; “that they felt 
that if they broadcast over the station they would be showing partiality 
to the broadcaster, and therefore, they wanted to remain neutral until 
the matter was settled.” Spot announcements for local churches were 
continued. Programs shown to have been carried for other local churches 
prior to this strike were a series of six one hour programs “One Great 
Hour of Sharing,” recordings of various church choirs at Christmas and 
an annual Christmas service originating from various churches. The 
ceremonies and dinner of the annual meeting of the National Conference 
of Christians and Jews together with promotional announcements of the 


meeting have been carried annually. 


5656 59. During 1953 a large number of commercial religious 


programs were shown to have been carried. Such programs involved 
various religious organizations and personalities. On the program 
“Shouting With Elder Beck,” which runs for an hour and a half starting 
at midnight on Sunday, solicitations of funds is permitted, and there have 


been instances when donations were solicited on the “Churchill Tabernacle” 


de 
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programs which have also offered song books and Christmas cards 





for sale. | 

60. During the past three years educational programming 
included a series of programs from the Buffalo State Teachers College 
on such subjects as Home Economics, Preparation For Marriage, The 
Exceptional Child, Make School and Home One World and Academic 
Freedom. Broadcasts of the opening of new schools have been carried 
for the University of Buffalo, of the “moving up day” ceremonies of 
Alfred University, for Canisius College an inauguration and dinner 
for a new president and play by play descriptions of basketball games, 
and a weekly recital for a period of 15 or 16 weeks by a student of 
Fredonia State Teachers College. A series of programs for the high 


schools was carried from June 1953 to January 1954 in which the acti- 





vities of the various high schools were given. School oratori¢al contest 
winners have been interviewed and the winning speech broadcast. 
61, Discussion programs have included two 13 week series 
by the Junior Chamber of Commerce, a 15 week series on governmental 
subjects and intermittent programs on the Niagara River Remedial Project. 
62. Agricultural information is included daily during the 
station's programming from 5:00 to 7:00 a.m. including weather, 
market reports, agricultural information, transcriptions of governmental 
agricultural agencies and interviews by tape or remote origin produced 
by the station. The program “Farm Digest” broadcast at 12:00 noon daily 





gives weather and market reports and makes time available to county 
agents, Home Bureau units, FFA and 4-H Youth Groups for the dissemination 


of information as to agricultural projects. A farm director ib employed who 


maintains contacts with the various agricultural organizations within the 


station’s service area. ; 

63. .In 1935 or 1936 Dr.. Churchill in one broadcast answered 
criticism of his fitness to represent the Methodist Church at a Diamond 
Jubilee celebration; during litigation between the Churchill Tabernacle and 
Buffalo Broadcasting Corp. involving WKBW ownership, on three occasicns 
he broadcast his version of this litigation over WKBW. The first 3 scripts 
were approved by the licensee, but two subsequent ones were rejected and 
Dr. .Clurchill utilized the facilities of another station for their broadcast. 
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In 1937 Dr. Churchill broadcast a sermon attacking the qualifications 





of a professor of the University of Buffalo on moral grounds, The record 
does not disclose that an opportunity for reply to these programs was 
afforded. 


5657 Proposals for Television 


Planning for Television 


64. Each of the applicants presented evidence to show that 
it had made extensive efforts to secure the cooperation of various 
religious, governmental, civic, educational and charitable groups in the 
Buffalo area. The Great Lakes contacts were made by Messrs. King, 
Clother, Hayman, Talbot, Allen and Sweitzer. In addition, a large 
number of letters were mailed to various groups and individuals and 
replies were solicited. The Greater Erie contacts were made by letter, 
telephone and the personal solicitations of Mr..Wyszatycki. WKBW made 
the majority of its contacts through employees of WKB W-AM and most of 
the persons and groups contacted were those normally encountered by the 
WKBW-AM employees in the regular course of their duties. Great Lakes 
and Greater Erie confined their contacts almost exclusively to Niagara 

“ and Erie Counties. WKBW-TV consulted with persons throughout the 

entire six county area known as the “Niagara Frontier. ” 

65. ‘A program advisory committee is proposed by Greater 
Erie, but not by either of the other applicants. It is composed ofa 
chairman and 14 members. It is contemplated that it will meet once a 
month or as often as may be required for the purpose of making recom- 
mendations to the licensee on quality and quantity of programming, both 
in the form of criticism of past programming and suggestions for future 
programming. The Committee had met prior to the hearing and had made 
numerous contacts with individuals for the purpose of securing their co- 


operation in proposed local shows. There was no showing, however, that 





the work of the Committee was reflected in the proposals of Greater Erie. 
66. ‘Greater Erie seeks a preference based on allegedly superior ;. 
planning in its utilization of personnel, space and equipment, as distinguished 
from proposed programming. The proposals on which it depends were pre- 
pared, in large part, by a consultant; the comparable proposals of the other 
applicants were prepared by individuals who will operate their stations. 
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67. The parties have stipulated, and we agree, that the 





personnel, studios and equipment of each are adequate to effectuate 
its proposals. While the record shows certain deficiencies in these 
respects they appear not to be significant and hence such matters as 
the duty assignments of the Great Lakes’ program director, and certain 
physical limitations pertaining to its studios will not be further considered. 
For similar reasons, personnel and equipment limitations pertaining to 
WKBW are not further considered. | 

5658 : 


Proposed Programming 


68. The following represents the proposed weekly schedules 


analyzed as to origin and type: | 
| 


Great Lakes Greater Erie, WKBW-TV 

Network Commercial 48.179% 42. 6% ! 29.81% 
Network Sustaining tu P22 6.1 15.79 
Recorded Commercial 8.993 14.6 | 15.49 
Recorded Sustaining 10. 278 1.5 | 1.76 

| 
Live Commercial 16.916 16.6 24. 67 
Live Sustaining 7.708 18.6 12.48 

| 
Total Commercial 74. 088 73.8 69.97 
Total Sustaining 25.908 26.2 30. 03 

100% “T00% “TO0% 

| 
Number of Spot Announcements 493 290 350 
Number of Non-Commercial 

Spot Announcements 165 150 ! 125 
Broadcast Hours 116-3/4 111:05 | 113-1/2 
Entertainment 72.36% 62.8% ! 62. 63% 
Religious 2.78 3.9 3.96 
Agricultural leel 4.0 1. 76 
Educational 4.07 Bude 3.08 
News 5..65 3.5 7.40 
Discussion 2. 38 5.4 5.47 
9.2 


| Talks 11.55 | 15.70 
“T0O% | “T0% 
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69. The Great Lakes’ proposal is based on NBC pro- 
gramming, It has obtained no network commitment, but intends to seek 
affiliation in the event of a grant. In the field of locally originated 
entertainment programs it proposes to start each weekday with “Coffee 
Time,” an inforrnal program patterned after one telecast under the same 
name by WKTV, Utica. It will include matters of general interest deal- 
ing with community service campaigns, charitable drives, etc. Another 
live entertainment program is “Kid’s Corner” (Saturday, 10-11 a.m.), 

a participation program designed to provide an outlet for talented young- 
sters in the Buffalo-Niagara Falls area. “Celebrity Club” (Monday- 
Saturday, 6:30-7:00 p.m.) will contain an average of four or five film 
shorts per program and feature popular vocalists and vocal groups. 

5659 70, A weekly religious service from the studio on Sunday 
morning from 11:30 to 12:00 will be available to representatives of the 
Council of Churches, the Roman Catholic Diocese and Jewish Synagogues. 
There will also be a daily fifteen minute program along inspirational lines 
in mid-afternoon, supplemented by two half-hour film presentations pro- 
duced, respectively, by the Lutheran League and the National Protestant 
Council. 

71. Asa regular agricultural service, daily programs are 
proposed at noon for five minutes, Monday through Friday, consisting 
of market quotations, long range weather information and farm news 
provided by the College of Agriculture at Cornell University, the U. S. 

-Department of Agriculture and local market authorities. In addition, it 
is proposed to telecast a “Farm and Home Hour” each Saturday from 
12:30 to 1:00 p,m., consisting of demonstrations of farm and garden 
techniques, talks by qualified farm leaders, and interviews and demon- 
atrations by members and leaders of the 4-H Clubs. 

72. Great Lakes proposes four locally originated newscasts: 
weekdays at 9:00 a.m., daily at noon; daily, except Sunday, at 6:00 p.m.; 
and daily at 11:00 p.m. . The news will be taken from a press wire service 
and supplemented by local news gathered by the staff. Still photos and 
film will be used as available. In addition to the four regular newscasts, 


a news film of the week's events, furnished by International News Service, 


will be telecast on Sunday from 12:15 to 12:30 p.m. 
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73. As regularly scheduled educational program s, Great 
Lakes will present “Schools on the March” daily from 5:00 to 5:30 p.m., 
featuring students from area schools. “TV College” is a weekly half- 
hour lecture by instructors in the area and “Parade of Choirs* is a 
weekly half-hour period of choral music from school choral groups. 
“How to do It” will be a daily fifteen minute demonstration produced 
on behalf of the industrial arts departments of the Buffalo high schools. 

74. Four weekly local live discussion programs would be 
broadcast. “International House,” a program directed to the interests 
of the foreign-born, will discuss matters of interest to aliens/in co- 
operation with the U..S. Immigration and Naturalization Service and 
the International Institute of Buffalo. “Buffalo Press Table, "| patterned 
after a similar program on WEBR, will present leaders in education, 
business and industry being queried by a panel of newsmen and others. 


“Teen Talk” is a discussion program directed to teenagers, and “The 





People Speak” will be a forum on general subjects, controversial or 
otherwise. . For talk programs, it is proposed to present a weekday 
homemaker’s show which is a combination of entertainment and culinary 


instruction; “All Outdoors, ” which is devoted to outdoor recreation twice 


a week; and two daily sports programs giving afternoon and evening round- 


ups of the day’s sports. | 

5660 75. ._The Great Lakes’ proposal includes the following film 
programs: “Night Owl Theater,” Sunday-Friday 11:30 p.m. 4 12:30 a.m. , 
a series of feature entertainment films; “This is the Life, ” Sunday, 
11:00 - 11:30 a..m., a devotional program; “Captain Midnight, “ Saturday, 
11:00-11:30 a.m., a children’s adventure program; “Space Patrol, ” 
Saturday 11:30-12:00 noon, a children’s adventure program; “Light of the 
World, ® Sunday, 12:30-1:00 p.m., a devotional program; “Western Theater,” 
Saturday 1:00-2:00 p.m., a children’s adventure program; “Matinee Theater, ” 
Monday-Friday, 1:30-2:45 p.m., feature entertainment films; “Talent Patrol, " 
Saturday, 5:30-6:00 p.m., a U. S. Army talent program; “Boston Blackie, ” 
Monday, 7:00-7:30 p.m., an adventure drama; and “News in Review, " 12:15- 





12:30 p.m., a review of the week's news. | 
76. Great Lakes plans to use the name of the Buffalo Courier- 


Express in station identifications. It does not have a specified policy on the 
division of time between commercial and sustaining programs, but its pro- 
posed station manager testified that he would regard 80% commercial time 
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as a high figure, It proposes to place specific limits on the commercial 
content of all programs, with the Broadcast Code established by the 
National Association of Radio and Television Broadcaster s-o setting 
the maximum time allowed. There is no fixed policy against com- 
mercial religious programs, but the proposed station manager indicated 
that he believed they would not be sold, although they might be “sponsored’ 
ats ‘Our attention has been directed to similarities between 
the proposal of Great Lakes and those advanced by Copper City when it 
was an independent applicant for this facility. It is argued that these 
similarities constitute evidence that Great Lakes is dominated by the Copper 
City interests. . While we find that substantial areas of similarity exist 
between the two applications, an inference that Copper City dominates 
the Great Lakes application would not be appropriate on the basis of the 


record. 


Niagara Falls Programming 

78. On Tuesdays and Thursdays from 9:15 to 10:00 a.m., 
Great Lakes will broadcast “Coffee Time” from its Niagara Falls studios. 
The format of the program is set out at paragraph 69, supra. 

79, On Tuesdays and Thursdays from 12:30 to 1:30 p.m., 
“The Homemaker” will be broadcast from Niagara Falls. Various women's 
clubs will be invited to the studios each day to describe their objectives and 
current campaigns, to witness the preparation of some particular dish, 
listen to organ‘music and “to participate in simple parlor games.” 

5661 80. . The program “Fireside Faith” will be presented from 

Niagara Falls on Tuesdays and Thursdays from 2:45 to 3:00 p.m. It will 
be a meditative type of program with guest clergymen speaking along in- 


8 pir ational lines. 


Greater Erie Proposed Programming 

81. 'Greater Erie plans to utilize the services of a network, 
but although CBS affiliation was assumed the final determination of affilia- 
tion is dependent on developments in the event of a grant. As local live 
entertainment, it proposes a “Polish Variety Show” (Sunday, 12:00-12:30 p.m.; 
Monday-Friday, 6:30-7:00 p.m.) designed for the Polish-speaking population. 





16/ Now known as National Association of Broadcasters. 
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It will comprise elements of music, comedy and drama, and will be super- 
vised by Stanley Mikwicz, who is co-director of Polish programs at WWOL. 
An “Italian Hour” (Sunday, 7:00-7:30 p.m.) will be primarily musical, but 
will also contain a comedy skit. “The German Hour” will be a variety 
program and “Special Event” will provide opportunity for student and 
amateur talent, drawing upon music and dramatic departments of local 
colleges and universities. | 

82. An hour-long Catholic service anda half-hour “Teen Age 
Chapel,” the latter being devoted to both Protestant and Catholic churches, 
are proposed for Sunday, as well as a half-hour “Vesper Service” for 
Protestant churches. Some daily programs will contain brief inspirational 
messages from a member of the clergy in the Buffalo area with rotation 
among all religious organizations. Each Saturday afternoon there will be 


a 15-minute program giving church announcements for the succeeding 





Sunday. 
83. In agricultural programs the applicant proposes “RFD 

Magazine, ” devoted to agricultural films; “Farmer's Bulletin Board” 

(Monday-Friday, 9:00-9:15 a.m.; Saturday, 1:15-1;30 p.m.), which will 

be under the direction of the manager of agricultural programming and 

will consist of news and interviews; a 4-H Club program devoted to pro- 

jects of 4-H Clubs, Young Farmers of America and similar organizations; 

and a 15-minute program (Monday-Friday, 7:00 p.m.) will contain market 

reports. Special events will be filmed by the staff as the occasion requires. 
84, For news broadcasts, the applicant proposes an early 

morning summary for ten minutes daily, supplemented with photowire 

service, stills and film shot by staff photographers. There will be pre- 

sented daily three news programs in Polish, German and Italian, re- 

spectively, and programs will also be carried in these languages each 

day shortly after midnight. Monday-Friday there will bea local news 

and weather program for 10 minutes at 7:15 p.m. anda final 10 minute 

news and weather program at midnight, Exclusive of network news, other 

programs in this category are a 15-minute news summary on Sunday at 

6:00 p.m., an area news summary on Saturday afternoon, weekend weather 

forecasts and film news programs. | 

~5662 85, In the area of educational programs, there will be a weekly 


“PTA Forum” and a talent program for high school and junior college students. 


1 
| 
! 
i 
| 
| 
! 
i 
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“University Workshop” will utilize extra-curricular activities of area 
colleges, such as bands, choirs and dramatic societies, and will be 
rotated among the institutions of higher learning in the area. “Adventures 
in Art” (Sunday, 1:30-2:00 p.m.) is a program under the direction of 

Mr. Schenck, director of the Allbright Art Gallery, affiliated with the 
University of Buffalo. The program will display works of art with 
appropriate comments, “TV Kindergarten” (Monday-Friday, 4:30-4:45 
p.m. } is a program to be presented under the auspices and on behalf of the 
Buffalo Board of Education and consisting of classroom activities of five 


or six children of nursery schoolage. “Adventures in Learning” (Monday- 


Friday, 5:30-6:00 p.m.) is a program devoted to adult education, consisting 


of a series of five concurrent thirteen-week courses in as many subjects, a 
specific subject to be presented on each of the five days of the week. Each 
course will be presented by a qualified member of the faculty of one of the 
many colleges and universities in the Buffalo-Niagara area, the following 
of which have indicated interest in participation in the program: University 
of Buffalo, Millard Fillmore College, Canisius College, St. Bonaventure 
College, University of Niagara, D'Youville College, and Mount St. Joseph 
Teachers College. 

86. Discussion programs are proposed to be directed toward 
the interest of various groups, including the Polish population, teenagers 
and Canadians. Among these are “Your Community Serves"(Sunday, 2:30- 
3:00 p.m.), a panel program devoted to community service organizations 
and.“Your Government” (Saturday, 6:30-7:00 p.m.), which will be an in- 


formal discussion of governmental issues moderated by a Buffalo judge. 


“What Do You Think?” is a weekly panel concerning plays, operas, concerts, 
and movies. “Polish Forum” (Thursday, 6:00-6:30 p.m.) will be devoted to 
the special problems of the Polish community. “Youth Is Served” (Saturday, 


4:00-4:30 p.m.) is a panel on vocational guidance for young people. Other 
discussion programs which are scheduled for once a week relate primarily 
to civic, educational, governmental and similar topics. 

87. ' Talk programs include “Hobby Time,” a shopper's guide, 
a fashion show, and a program devoted to the showing of animal pets. 
.“Let’s Meet” (Monday-Friday, 1:15-1:30 p.m.) will consist of informal 
interviews by the manager of women's programming. Sports reviews will 


will be presented twice each day. 


te 


pe 
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88. The Greater Erie film programs will include the following. 
In the entertainment category a feature film will be shown each evening 
from 11:00 to 12:00 p.m., and a western film for children will be pre- 
sented each afternoon. On Saturdays additional time will be devoted to 
adult entertainment films. On Sundays a religious film will be shown from 
11:00 to 11:30a.m,. “RFD Magazine” will consist of agricultural films to 
5663 be shown Monday-Friday, 9:15-9:30 a.m. On Sunday from 2:00-2:30 
p.m. will be presented “This Week in News,” a film news round-up. 
“This Week in Sports” presented on Saturday from 5:30 - 6:00 p.m. will 
show the filmed highlights of the week's sports events. | 
89. For the most part, the programs directed toward the Polish 
population will be in the Polish language, but, except for news, the German 
and Italian programs will be principally in English. More than 80% of local 
live entertainment will be in foreign languages. This represents 7.04% of 
all non-network programs. Foreign language news and discussion programs 
account for approximately 7% more of the non-network programs. Overall, 
foreign language programming represents 5. 8% of the total proposed pro- 
gramming. 
90. Greater Erie's policy will be to limit its commercial pro- 





gramming to 75%. The proposed programming presented in'the hearing 
contained 73. 8% commercial programs...Double spotting will not be per- 
mitted, The applicant proposes to limit the length of advertising messages 
by placing time limits based on the over-all length of the program. . The 
advertising limit will run from 1] 1/4 minutes ina five-minute program to 

7 minutes in a sixty-minute program, with more severe restrictions on 
programs broadcast in Class “A” time or news broadcasts. | No more than 
three spot announcements will be broadcast in any 15-minute period, and no 


spot will exceed one minute in length. 


Niagara Falls Programming 
| 


91. On Fridays from 1:15-1:30 p.m., Greater Erie will broad- 
cast “Let’s Meet,” the format of which is set out in paragraph 87, supra, 
from Niagara Falls. It will be followed, from 1:30-2:00 p.m. by “To the 
Ladies,” on which the hostess with the aid of guest authorities, will 
demonstrate the latest techniques in the arts of the woman's! world. Books 


and films will also be discussed, and activities of the various woman's 


i 
' 
| 
' 
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clubs in the area will be noted. On alternate Fridays, from 4:30-5:00 

p.m., “TV Kindergarten” will be broadcast from Niagara Falls. The pro- 

gram will present 5 or 6 children of appropriate age in a nursery school 

setting, and will embrace such activities as storytelling, finger-painting, 

word games, and music appreciation. 

92. On Saturdays, there will be an alternating schedule of 

three programs. . First will be presented “Stop and Shop” from 9:30- 

10:00 a.m., a program designed to spotlight the best shopping and 

marketing values of the day, or “Teen-Age Meeting House,” from 10:00- 

10:30 a.m., an informal discussion program whereon a panel of young 

people will express themselves on issues of major importance. Following | 

will be either 4-H Clubs Report from 10:30-11:00 a.m., a program devoted 
5664 to the interests and projects of young agriculturists, or “Talent in 

Our Schools” from 11:00-11:30 a.m., which will present. high schoal 

dramatic societies, glee clubs and similar organizations. The Saturday 

telecasts from Niagara Falls will conclude with either “Farmers Bulletin 

Board” from 1:15-1:30 p..m., a program presenting information of interest 

to farmers, or “P,T.A, Forum” from 1:30-2:00 p.m., a program whereon 


a panel of educators and parents will discuss educational problems. 


.WKBW-TV Proposed Programming 


93. As regularly scheduled entertainment programming, WKBW- 
TV proposes to begin each weekday with the “Clock-watcher, ” a show similar 
to one now carried on WKBW-AM. It will be an impromptu man-on-the-street 
program produced in the area immediately in front of the studio building and 
will include interviews with civic leaders and other prominent figures. On 
Monday through Friday, 12:30-1:30 p.m., the program “Rumpus Room” 
will be shown. . It will include film, monologues and pantomine. Twice a 
week it will have interviews with personalities in the entertainment field, 
“Polish American Party” will be broadcast Monday through Friday from 


4:00-4:45 p.m... The program is intended as a vehicle of expression for 


the cultural and civic activities of the Polish Américan citizens residing 

in the area. “Top Hat Review”(Monday and Wednesday, 6:30-7:00 p.m. } 

will present films, skits and other entertainment in a cabaret setting. On 
Tuesdays and Thursdays from 6:30-6:50 p.m. will be shown “Italian Memory 


Time,” a vehicle for the entertainment, cultural and civic activities of the 





La 
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areas Italian-American residents. On Thursdays from 9:00-9:30 p.m. the 
program “Amateur Talent on Camera” will affosd opportunities for local 
talent. “Rhythm and Blues Preview” on Saturday from 8:30-9:00 p.m. 
is designed to appeal to the Negro audience. From 4:00-5:00 Ds m,. on 
Sundays, “Polish American Variety Show” will present a review of the 
week's highlights in Polish music and entertainment. : 

94. Inthe field of religious programming the applicant pro- 
poses to present “Morning Devotions” Monday through Saturday from 
7:45-8:00 a.m. Personal appearances will be made by clergymen of 
the three major religious faiths who will deliver sermons and messages 
of spiritual guidance. From 10:00-10:30 a.m. on Sundays the program 
“Lutheran Hour” would be broadcast. “Morning Service of Worship” on 
Sundays from 11:00 a.m. to noon will be a live telecast of actual services 
from various churches inthearea. “Catholic Hour” (Sundays 1:00-1:30 
p.m.) will be used by the Catholic Diocese of western New York. 

95. The applicant proposes the following agricultural programs, 
Monday through Friday from 12:15-12:30 p.m. “Farm News Brief” will 
include live and film demonstrations of farm practices as well as market 
reports and weather forecasts. “The Farm Forum” on Saturdays from 
12:15-1:00 p.m. will serve.as a clearing house for information relating 


to all phases of agriculture, | 


5665 96. Locally originated news programs are scheduled four times 


daily throughout the week; a five-minute program at 8:30 a. m. and 15- 
minute programs at noon, 6:00 p.m. and 11:00 p.m. . They are designed 
to provide complete local and area news coverage with special emphasis 
on daily film coverage. Reporters will cover representative meetings 
throughout the western New York area, as well as spot news, All newscasts, 
except the morning one, will contain weather reports. Additional periods 
are provided daily for coverage of sports news originating in, or of interest 
to, the western New York area: these are 15 minutes daily following the 
6:00 p.m. newscast (except on Saturday when there is a network sports 
review) and for 10 minutes following the 11:00 p.m. news (except Wednesday 
and Saturday when play-by-play sports are being telecast). Films of local 
sporting events covered by the station will be presented regularly. 

97. In the field of education WKBW proposes to present “Buffalo 


Museum of Science Presents” on Mondays from 11:00-11:30 a. m., which 
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will deal with the story of natural science and the part it has played in 
the history and evolution of the.world. “Industrial Arts for the Home” “8 
on Monday from 9:00-9:30 p.m. will include demonstrations of the use 
of new industrial products and their application to the home. On Tuesdays 
from 11:00-11:30 a.m. “Femme Seminar” will deal with the subject of home 
economics. .From 8:00-8:30 p.m. on Sundays “Political Science for Every- 
one” will include discussions of current political issues. “On the Campus” 
(Saturday 9:15-9:45 a.m.) will present developments in the various high "I 
schools of the area. “Adult Night School of the Air” 8:00-8:30 p.m. on ¥ 
Saturday will present dramatic skits with the cooperation of various local 5 
universities. Musical recitals will be presented on Sundays from 2:30- 2 
3:00 p.m. on the program “Music Appreciation. ™ 
98. Proposed discussion programming includes “Town Topics” 
(Monday and Friday 1:30-2:00 p.m.) featuring the woman's viewpoint on 
controversial subjects. “Polish-American Viewpoint” presented on Monday, 
Wednesday and Friday from 4:45-5:00 p.m. will be devoted to topics of 
interest.to the Polish-A merican population of the area; and “Italian-American” 
outlook will perform a similar service for the Italian-American population on | 
Tuesdays and Thursdays from 6:50-7:00 p.m. “What Will We Do About 2 
on Tuesdays from 8:30-9:00 p.m. will be a forum for problems affecting the 
general welfare of the Niagara Frontier. Fridays from 6:30-6:51:30 p.m. 
“We Enforce the Law” will serve to acquaint citizens of the area with problems 
incident to the enforcement of law and order. “Vets Roundtable” (Saturday 5 
1:30-2:00 p.m.) will discuss the rights and privileges of war veterans. 
99. The following programs fall within the Talk category: “Coffee 
.  Klatch,” Monday through Friday 10:00-10:30 a.m, .will feature cooking 
5666 demonstrations and modern homemaking ideas. On Mondays from 
11:30-to noon films on documentary subjects will be presented on “Around 
the World.” From 2:00-2:30 p.m. Monday through Friday “At Home With 
the Ladies” will serve as a showcase for fashion, clothing designs and other 
subjects of interest to women. “Town Topics” (Tuesday, Wednesday and 
Thursday, 1:30-2:00 p.m.) will be devoted to promotion of civic and social 
activities of women's organizations inthe area. “Polish-American View- 
point” Tuesday and Thursday 4:45-5:00 p.m. will be devoted to talks on the 
activities of Polish-American organizations; and “Italian-American Outlook” 


from 6:50-7:00 p.m. on Tuesday and Thursday will contain lectures on 
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subjects significant to Italian American residents. “We Enforce the Law” 





on Fridays from 6:51:30-7:00 p.m. will be a summation of the points 
raised during the discussion periods of the program set forth in paragraph 
98 above. A shopper's service will be presented on Saturdays from 9:00- 
9:15a.m. on the program “Buffalo Shopping Guide. ” Interviews with 
leading sports figures are proposed Sunday through Friday from 6:24-6:30 
p.m. on “Sports Extra” and on Monday, Tuesday, Thursday, Friday and 
Sunday from 11:21-11:25 p.m. on “Late Sports Roundup.” | 

100. WKBW film presentations will include the following pro- 
grams. “Reserved for Mom,” Wednesday, Thursday and Friday from 
10:30-11:00 a.m. will be a series of entertainment features. | Cartoons for 


children will be presented Monday-Friday, from 2:45-3:00 p.m. “Western 





Playhouse, ” Monday-Saturday 5:00-6:00 p.m. is designed to ‘appeal toa 
juvenile audience, “Living Room Theater,” a series of dramatic films 
will be shown Monday, Tuesday, Thursday and Friday from 1:25 p.m. to 
12:30 a.m. and on Saturday from 12:00-1:00 a.m. . The program “Lutheran 
Hour” on Sunday from 10:00-10:30 a.m. is a religious presentation. 
_“Around the World” will present documentary, travel and recreation films 
from 11:30 to noon on Monday. | . 

101. Although the applicant has made plans for programs it 
believes will be of interest to the residents of Niagara Falls, it does not 
plan an auxiliary studio in that city. | 

102. The station will have a policy of devoting not!more than 75% 
of its time to commercial programs, and in its initial operation it proposes 


a program schedule which would be 69.97% commercial. 





103. Each of the applicants proposes to cover special events in 
the area, such as parades, patriotic ceremonies, business shows, charitable 


drives, agricultural and horse shows, and special religious services. 


Staff Planning and Experience 


104. As found, supra, the parties have stipulated that the staff 


| 
| 


proposed by each will be adequate to effectuate its proposals. A brief 

recital of the proposed staff confirms the appropriateness of such stipulation. 
5667 105. Exclusive of officers and directors, Great Lakes proposes 

a staff of 66 persons. It will include, as general manager, Mr. Cyril B. 

King, who has been employed by radio stations and newspapers for some 


19 years. He has been with station WEBR as general manager and vice- 
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president and, since 1952, he has been executive editor of the Courier- 
Express. In the event of a grant, he will resign his present duties with 
the Courier-Express in order to devote his full time to the television 
station, but he would continue to act in an advisory capacity to WEBR. 
Michael C. Fusco, proposed as station director, has worked as an actor, 
business manager, and scenic designer in the theater, and has written, 
produced and participated in radio programs for several stations. He 
worked in experimental television for General Electric at Schenectady 

and was general manager of Station WKAL. Since 1949 he has been 
general manager of Station WKTV. The director of engineering will be 
Frank D. Ridgeway, who has served at several stations in an engineering 
capacity in addition to having experience with a consulting engineering 
firm. . William A,.Schweitzer, production manager, was news editor for 
WEBR, and later promotion manager of that station, He has been program 
director and has had experience in sales. The program director, Edwin 
Whittaker, has had experience at Station WNBF, Binghampton. Since 1950 
he has been with Station WKTV, directing and supervising programs. 

106. Greater Erie proposes a staff of 109 persons. The station 
manager will be Harry E.. Travis who studied radio at Pasadena City College 
and worked in various capacities, including program director, at Stations 
WKZO and WKZO-TV, Kalamazoo, Michigan. He has been station manager 
at WKBZ-TV, Battle Creek, and assistant general manager at Station WNEM- 
TV, Bay City. Mr. Thaddeus Wyszatycki, the son of the applicant, will be 
manager of public service programs. He has been with Station WWOL since 


1948, serving as station manager since 1950. The manager of Polish pro- 


A , g 


grams will be Stanley Milewicz, who has experience in the writing, production, 


and direction of stage and radio plays. He is in charge of the WWOL radio 
theater which produces radio and stage plays in Polish. 

107. WKBW-TV proposes a staff of 60 persons. Frederic Carr, 
program director, has served six years as a director at CBS, and six years 
in television, four at ABC-TV and two on a free-lance basis. The chief 
engineer will be Leroy Fiedler who has been in radio since 1926, all but 
three of these years at Station WKBW where he has been chief engineer 
since 1947. 


Studio and Equipment Proposals 


108, The stipulation referred to in paragraph 2 above also relates 


to studio and equipment proposals. A review of such proposals confirms the 


EE Ene OO es 
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: 
appropriateness of the stipulation; such deficiencies as are observed are 
not of sufficient significance to disturb the stipulation entered into by the 
applicants. All three applicants propose to locate their principal studios 
in Buffalo. ! 

5668 - 109. Great Lakes proposes a main studio building at 23 North 
Street in Buffalo adjacent to the present WEBR studios; and an auxiliary 
studio, as has been noted, at Niagara Falls. | 

110. The main studio building of Greater Erie is to be built 
at 401 Delaware Avenue, Buffalo, by Dr. Lipinski and leased to the 
applicant. An auxiliary studio, previously referred to, is proposed in 

ad Niagara Falls to be built by the present lessee of an existing building 

and sublet to Greater Erie, 
111. WKBW-TV proposes main studios at 1420 Main Street 
Buffalo, adjacent to the studios of Station WKBW-AM. ; 


Engineering Proposals 





112, .The applicants herein propose to establish their television 
antennas in geographically similar locations. The antenna site proposed by 


WKBW-TV is located approximately one mile from the site proposed by Great 





Lakes, and approximately 6.5 miles from the site proposed by Greater Erie. 
Approximately 5.5 miles separate the antenna site proposed by Great Lakes 
from that proposed by Greater Erie. Based on the antenna sites, effective 
radiated powers, and antenna heights proposed by the applicants, the evidence 
adduced relative to the proposed contours and the service which may be ex- 
pected therein, although computed in slightly different forms by the consulting 
engineers for each of the applicants, does not differ materially. — The pro- 
posed Grade A and Grade B contours of all the applicants embrace substantially 
the same areas. Thus, since a comparative tabulation of this evidence would 
not be meaningful, the WKBW-TV showing which considers all three proposals, 


is accepted herein as respresentative and our findings of fact as to the popula- 





tions and areas encompassed within the Grade A and Grade B contours of the 


| 





ue 17! Counsel for WKBW-TV, Great Lakes, and Greater Erie, destna substantially 
that unless the Grade A and Grade B contours depicted by the applicants herein 
differed materially, it would be inconsistent to contend that a significant difference 
existed. 
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applicants herein, based on WKBW-TV Exhibits E-1 and E-3, are set 4 


forth below. 18/ < 


WKBW-TV Greater Erie Great Lakes 


Popula- Area Popula- Area Popula- Area < 
tion. (sq. mi.) tion (sq.mi.) tion (sq. mi.) a 


Grade A 1,324,007 4,902 1,290,036 4,563 1,349,842 5,234 * 
Grade B 2,010,244 9,055 1,690,717 8,582 2,036,079 9,387 


3669 113. The testimony of engineering consultants for Great Lakes - 
and Greater Erie would require a finding that the amended WKBW-TV 
proposal will provide “actual service” to substantially the same areas as 
those its opponents will serve. For this reason no findings are necessary 
under the issue which relates to other services available to areas and 
populations served by one applicant but not by the others. 

114, We are requested by the exceptions filed to make findings 
relative toa comparis on of the engineering proposals of the applicants 
prior to the WKBW-TV amendment, it being contended that such a compari- 
son would form the basis of conclusions regarding the “service philosophy” 
of the parties. We see no validity in the “service philosophy” argument 
advanced. Our view regarding the WKBW-TV amendment is set forth in 
our Memorandum Opinion and Order released April 7, 1958, which per- 
mitted such amendment, and we believe that no findings relative to the 
WKBW-TV engineering proposal prior to that amendment would be in any 
way relevant to our determination of the proceeding. Our decision must 
turn on the facts and proposals of the applicants at the close of the record. 
Accordingly, no finding or conclusions will be made regarding the WKBW-TV 


engineering proposals prior to their amendment. 


Anti-Trust Suits Against Kallet Theaters, Inc. 
115. Kallet Theaters, Inc. has been co-defendant, with major 
film production companies, in two civil actions under the Sherman & Clayton 


Acts, wherein they were charged with engaging in a combination and conspirady 





18/ 


— WKBW-TV also supplied figures on populations and areas affected 

by shadow losses and by interference. In computing the areas and popu- 
lations within the respective contours these figures have been disregarded, ie 
they being substantially the same for all applicants. 





| 
! 
| 
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to restrain and monopolize interstate commerce in the distribution and 
exhibition of motion pictures. Both suits were settled prior to|judicial 
» determination. No detailed showing of facts was made on the record 


» relative to either action. 


Omission of WWOL Logs in the Courier-Express 


- 116. The Buffalo Courier-Express carries on its radio page, 





)\) without charge, the program logs of every Buffalo radio and television 
station except WWOL. The initial requests to print the WWOL llogs were 
* declined because the station was then located in Lackawanna rather than 
° Buffalo, but, after the removal of the station to Buffalo, the logs were 
still not carried. Executives of the Courier-Express offered nio explana- 
tion other than their belief that the logs of WWOL did not have sufficient 
public interest. The paper was willing to sell space to the station, but 
would not guarantee to place the logs on its radio page, and based its 
refusal on a policy against guaranteeing any advertiser a special position 


in the paper for its ads. | 


Financial Qualifications of Greater Erie 
" 





117, This applicant proposes a station with an estimated con- 
struction cost of $853,569. In order to finance the construction and opera- 
5670- tion of the station Mr. Wyszatycki will rely on cash and marketable 
securities which he owns in the amount of $325,870 and two bank loans 

» aggregating $275,000. In addition, the applicant has arranged for a defer- 
red payment plan whereby technical equipment may be purchased over an 
extended period. The applicant has not provided for studio and transmitter 

“ buildings in his estimated construction costs since they will be leased. 

ad 118, The balance sheet of Leon Wyszatycki as of October 26, 

: 1954, shows total assets of $962,652 and total liabilities of $67, 034, leaving 
a es worth of $895,618. His assets include cash on hand $6, 000, bank 
deposits $259, 628, stocks and securities currently valued at $60, 242, fora 

© total of $325,870. The preponderant part of his liabilities consists of a 
note payable, due July 1, 1958 for $50,000. Mr. Wyszatycki receives 
rental income of $18,000 a year and in 1953 his income from radio Station 
WWOL was $37, 266 before depreciation and taxes. 

- 119. The Marine Trust Company has agreed to lend Mr. Wyszatycki 


$200, 000 upon the joint and several obligations of himself, hig wife and son, 


Thaddeus. Said loan is to be secured by mortgages constituting first liens 
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upon real property shown on Mr. Wyszatycki's balance sheet in the y 

amount of $375,000. This loan is repayable in twelve equal semi-annual < 

installments with'an interest rate not to exceed 5% payable quarterly. * 

Mr. Wyszatycki’s wife and son Thaddeus have agreed to the conditions 4 

upon which such loan would be extended. < 
120. The Manufacturers and Traders Trust Company of 


Buffalo, New York, has agreed to lend Mr. Wyszatycki such sums as i“ 
he may request not to exceed $75,000 repayable in installments of -_ 
not less than $12,500 per year with an interest rate not to exceed 5% i 
per annum. . The loan is to be secured by certain real estate and personal v3 
property and is conditioned upon the following: that loans shall have been 7 
obtained in the aggregate of $200,000 from the Marine Trust Company upon a 
substantially the terms set forth in paragraph 119, supra; that grant to 
Mr. Wyszatycki of a construction permit to operate on Channel 7 or some 
other channel in Buffalo is made by appropriate government authority; and 
that the loan shall be the joint and several obligations of Mr. Wyszatycki, 
his wife and son Thaddeus, all of whom have agreed to this condition. 

121. -Radio Corporation of America has agreed to extend to 
Mr.. Wyszatycki a deferred payment plan for broadcast equipment and ° 
related items, in an approximate aggregate amount of $720,559. Under 
this plan 30% of the purchase price would be payable prior to shipment, 
3% would be payable in 3 successive monthly installments equal in principal 
amount, the first to be due 10 months after shipment, while the remaining 
67% would be payable in 36 successive monthly installments equal in principal « 
amount. The first such payment will be due 13 months after shipment. Each 
cf the installments would bear interest at 5% per annum on its face amount 


from the date of shipment until paid. The foregoing terms would apply to 


5671 all items except tower foundations, erection charges and painting, for w 


which full payment would be made along with the before-shipment payment 
on other items. 

122. Mr.. Wyszatycki proposes to have his main studios and 
transmitter building constructed by Francis J. Lipinski for an amount not * 
to exceed $325,000 and to lease same from him ata rent of 0.8% of the 
cost thereof per month. In addition it is proposed that applicant's auxiliary 
studios in Niagara Falls, New York, will be constructed by Edmund Kolipinski 


at a cost not to exceed $35,000 and leased to him at a cost of $300 per month, * 
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Both Francis J. Lipinski and Edmund Kolipinski have agreed to enter 


into such commitments and both are financially qualified to fulfill their 


respective commitments in this respect. 
123. 





Greater Erie estimates that it will require an expenditure 


of $415, 820 to place the proposed television station on the air. Such 


capital expenditures are broken down as follows: 


Tower Foundation, erection, etc. 
Equipment down payment 

Land (Leased) 

Furniture and fixtures 

Musical instruments 

Shop tools 

Misc. dark-room equipment 
Freight and handling 

Installation 

Personnel training 

Cost of hearing 

Misc. professional and other services 


- $86,500 
196, 670 
2,500 
15,000 
6,500 
3,000 
650 
5,000 
25,000 
40,000 
30,000 


5,000 | 





1 
i 
! 


| 
| 
| 
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124. To finance the pre-operational cost of construction and 


the initial operation of the station, the applicant is relying on the fol- 


lowing funds: 


Cash and marketable securities 
Bank loans 
Sub-total 
Less 
Total funds proposed 


$325, 870 


275, 000 | 


9, 885 


19/ 


We therefore find that the applicant will have $175,165 on hand at com- 


mencement of the proposed operation. 
Laos 
broken down by quarters, are as follows: 
5672 
First Quarter Estimates 


Revenue 
Cost of Operation 
Loss 





127 


$213,770 | 
262, 232 | 


The estimated first year's revenues and cost of operation, 





($48, 462) 


Mr.. Wyszatycki proposed to pay off a mortgage of $9, 885) on one 


of his real estate properties and in turn use said property to deans one 


of the bank loans. 
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2 
-Second Quarter Estimates P 
Revenue $282, 800 «t 
Cost of Operation 262,232 ” 
Profit $20,568 
Third Quarter Estimates 
Revenue. $375,085 
Cost of Operation 262,232 a 
Profit $94, 853 
Fourth Quarter Estimates 
Revenue $357,085 
Cost of Operation 262,232 ‘e 
$94,853 
Estimated first year’s profits j 
126. Included in the estimated first year’s cost of opera- 
tion are $83,552 for reserve for depreciation and $111,513 for contin- 
gencies, giving the applicant a leeway of $195,065 on his estimated cost 
of operation for the first year. 
Financial Qualifications of WKBW-TV, Inc. 
° 


127. Prior to its engineering amendment, the financial 
implications of which are discussed at paragraphs 141 to 146, infra, 
WKBW-TV had estimated its cost of construction at $582,879, first 
year’s cost of operation $721,000 and first year’s revenue of $1,194, 000 
of which $340,200 would be from the American Broadcasting Company « 
network and $97,200 would be from the DuMont network. 20/ To finance 
the station the applicant planned to sell $200,000 worth of its stock to 
the subscribers hereinafter listed, borrow $100,000 from stockholders, 
negotiate a $200, 000 bank loan and to use a deferred payment plan for the al 
purchase of equipment. The applicant further proposed to lease the ground 
and space for its tower, transmitter and studio from the Churchill Tabernacle. 


Aside from the changes discussed at paragraphs 141 to 146 infra, these plans 





remain unaltered. . 
20/ The Dumont network is no longer in operation. - 
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128. WKBW-TV, Inc. is authorized to issue 200,000 shares 
of common stock with the par value of $1.00 per share. Eachjof the 
following parties has subscribed to stock in the amounts designated, 
conditioned only upon a grant of its application, and each subscriber 
agrees to pay for such stock immediately upon grant of the application. 

Clinton H. Churchill $102,000 ! 
Buffalo Waste Paper Co. 30, 000 | 
Edward H. Kavinoky 48,000 ! 


Alfred E. Anscombe 10, 000 
Darwin R. Martin 10,000 | 


, | 

129, In addition to its stock subscription of $30,000, Buffalo 
Waste Paper Co., Inc. has agreed to lend WKBW-TV up to $75, 000 at 
5% interest if the application is granted and has further agreed that the 
note evidencing such loan may be pledged (for the purpose of subordina- 
tion) to the Manufacturers and Traders Trust Company. The balance 
sheet of Buffalo Waste Paper Co., Inc., as of December 31, 1953 shows 
total assets of $786,941, including $263,493 cash, and total liabilities of 
$184,838, leaving a net worth of $602,102. Buffalo Waste Paper Co. 
proposes to meet the above commitments to the applicant out of cash, 

130. Mr. Darwin R. Martin has agreed, in addition to his 
stock subscription of $10,000, to lend WKBW-TV $25, 000 as demanded 
at 5% interest if its application is granted and has further agreed that the 
note evidencing such loan may be pledged (for the purpose of subordination) 
to the Manufacturers and Traders Trust Company. His balance sheet as 
of October 1, 1954 showed total assets of $277,250, including cash and 
securities of $219,750, and total liabilities of $30,800, leaving a net worth 
of $246,450. ! 

131. The balance sheet of Dr. .Clinton H. Churchill as of 
October 10, 1954 showed total assets of $526,464, and total liabilities 
of $70, 393, leaving a net worth of $456,071. Included among his assets 
are cash of $26,885, secured demand notes of $219, 255, life insurance 
with a cash value in excess of $30,000, and a mortgage receivable in 
the amount of $44,000. Said mortgage is payable to Dr.. Churchill at 
the rate of $2,000 per month plus interest, or payable in its entirety 
on 30-day written notice. The liabilities are comprised of notes payable 


in the amount of $59,833, payable over a 10-year term and mortgage 


| 
payable on his residence in the amount of $10,560 payable over a 20- 


year term. 


| 
! 
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132, The balance sheet of Mr. Edward H. Kavinoky as of 
October 9, 1954 showed total assets of $284,000, including cash of 
$42,000, and total liabilities of $6,000, representing a mortgage on 
his house, leaving a net worth of $278, 000. 


5674 133, The balance sheet of Mr. Alfred E. Anscombe as of 


September 30, 1954 showed total assets of $27,939 and no liabilities, 
Included among his assets were cash $6,664, U. S. Savings Bonds 
$1,025 and life insurance with a cash value of $10,000. 

134. The Manufacturers and Traders Trust Company of 
Buffalo, New York, had agreed to lend WKBW-TV such sum or sums 
as it might request not to exceed $200, 000 in the aggregate, repayable 
in installments of principal of not less than $50,000 per year over a 
period not to exceed four years with interest at 5% per annum. . The 
making of the loan was subject to the following condition: 

“That the applicant shall have obtained a basic 
affiliation contract with one of the following: 
ABC, CBS or NBC.” 

135. In consideration of the granting by the Manufacturers 
and Traders Trust Company to WKBW-TV, Inc. of such conditional 
commitment to lend the applicant $200,000, each of the atock subscribers 
agreed to guarantee in form and manner prescribed by the Manufacturers 
and Traders Trust Company the repayment to it of the said $200,000, 
according to the terms of said commitment, proportionate of the amount 
of each of their loans and/or stock investment in WKBW-TV, Inc. Upon 
demand of the bank, the notes evidencing the loans by Buffalo Waste Paper 
‘Co., Inc. and Darwin R.- Martin to the applicant would be pledged to the 
bank as collateral security. 

136. American Broadcasting Company (ABC) agreed to enter 
into a television affiliation contract, containing the provisions of its then 
standard affiliation contract, with WKBW-TV, in the event its application 
should be granted. Said agreement was entered into on behalf of ABC by 
Mr..Ernest Lee Jahncke, Jr., a vice-president thereof, who had authority 
to negotiate such agreements. This agreement to enter into an affiliation 
contract was dated September 29, 1954, and provided for the execution 
of the affiliation contract not. less than 90 days nor more than six months 
from the date of a grant to WKBW-TV. The executory agreement provided 
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that any affiliation contract executed pursuant thereto should expire no 
later than two years from the date of the execution of the executory 
= agreeniento Mr. Jahncke testified that ABC would be willing to 
5675 consider an extension of the agreement beyond September 29, 1956, 
if at that time this proceeding, while not completed, was nearing 
completion. (Mr. Jahncke further testified that there was no agreement 
= between ABC and WKBW for an extension of the agreement to affiliate 
" beyond September 29, 1956, notwithstanding that this proceeding was 
j not decided by that time.) It must also be noted that Mr. Jahncke 
testified that ABC was anxious to obtain a basic affiliation in Buffalo 
« at the earliest possible time, and that while it was committed to 
WKBW-TV until the expiration date of the agreement, subsequent to 
such date, ABC was at liberty to make such affiliation arrangement as 
it saw fit. (See paragraph 139 infra. ) 
137. On September 11, 1956 Greater Erie and Great Lakes 
filed a joint request that the Commission take official notice of an affilia- 
tion between ABC and Station WGR-TV, Buffalo, New York; to infer 
| therefrom that the ABC affiliation was no longer available to WKBW-TV; 
i that WKBW-TV could no longer satisfy the condition precedent of the 
Manufacturers and Traders Trust Co, loan; and consequently was rendered 


financially unqualified. | 

138. On July 19, 1957 the Commission issued a Memorandum 
| Opinion and Order reopening the record to further inquire into the availability 
a” to WKBW-TV of the ABC affiliation and the Manufacturers and Traders Trust 
Co. loan. .For reasons stated in the Order, the Commission ruled that, if 
such be the case, WKBW might show that the Manufacturers and Traders 
Trust Co, loan was available to it with the restrictive condition removed. 


21/7 ra 
—_— Sec. 3. 658(c) of the Commission's rules states: 


“No license shall be granted to a television broadcast 

station having any contract, arrangement, or understand- 

ing, express or implied, with a network organization 
= which provides, by original terms, provisions for 
renewal, or otherwise for the affiliation of the station 
with the network orgazization for a period longer than 
two years: provided, that a contract, arrangement or 
understanding for a period up to two years, may be 
entered into within six months prior to the acmmence 
ment of auch period, ” 
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139. The record shows that ABC has affiliated with WGR-TV 4 

in Buffalo, and is no longer available to WKBW-TV. However, the record «a 
further shows that, by letter of September 17, 1956, the Manufacturers es 


and Traders Trust Co. modified the terms under which it was willing to 

make the loan. The bank agreed to loan WKBW-TV $200, 000 at not less 

than 5% interest to be repaid in annual installments of not less than 

$50,000. The loan would be subject to the following conditions: that o 
WKBW-TYV be granted a construction permit in the instant proceeding; 

that the corporation shall have received at least $300,000 in cash of 

which at least $200,000 shall be from the sale of capital stock; that if 

any of the said $300,000 be obtained by loan, the notes evidencing such » 
loans be pledged to the bank as security; that the holders of the capital 

stock and notes, ifany, of WKBW-TYV jointly and severally guarantee 

the bank loan; that the financial condition of the said guarantors not 

materially worsen between the time of the loan commitment and the 

time of the actual loan; and that the costs of construction of the proposed 
station and the terms of payment therefor shall not materially increase 

between the time of the loan commitment and the time of the actual loan. 

By the terms of the letter of September 17, 1956, the loan commitment ° 
terminated 90 days after the final granting of a construction permit by the 


22/ 


FCC or one year from the date of the letter, whichever might be sooner. — 


5676 


227 Greater. Erie has — to the Examiner's actions in admitting 

Jnto evidence the bank’s commitment letter and refusing to issue subpoenas 
which would have permitted examination of the bank’s records and officers 

as to the authority of the officers to commit the bank to the loan and the 
authority and ability of the bank to make the loan. The parties had entered 
into a stipulation which precluded the necessity of proving the validity of 
signatures, and there is, therefore, no conflict as to the validity of the 
signature of the bank's officer on the commitment letter. Evidentiary ‘. 
requirements of administrative agencies may differ somewhat from those 

of courts of law, and agencies may permit matters to be proven in a manner 
which, although not in strict accord with formal rules of evidence, is based 

on evidence of great inherent credibility, It has long been the practice of 

this Commission to regard the availability of a loan as proven if a legally 
binding commitment therefor by a recognized financial institution is offered 
into evidence, and we have not required that such commitment be introduced 
through an officer of the lending institution, nor have we required that the 
authority and ability of financial institutions (as opposed to individuals or 
institutions not ordinarily in the business of lending money) to make such 

loans be proven. Weare, therefore, in agreement with the rulings of the 
Examiner. s 
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However, on September 3, 1957, the loan commitment was extended 

to September 17, 1958. | 
140, On September 17, 1956, the subscribers to the stock 

of WKBW-TV jointly and severally agreed to guarantee the Manufacturers 

and Traders Trust Co. loan, | 
141, The Commission's Memorandum Opinion and Order of 

April 4, 1958 which permitted WKBW-TV to amend the engineering 


portion of its application, also permitted it to amend its financial proposal 





to reflect the costs necessarily incident to the engineering changes. The 


estimated construction costs are as follows: 


| 
1 


Equipment $540, 341. 69 
Land, Buildings, Leasehold 
Improvement 51,036. 00 
Miscellaneous 88, 144. 00 
Contingencies 27, 238.70 
Sat Total , - 39 
5677 | 142. The equipment, which will be purchased from RCA, will 


require a down payment of 35%, the balance to be payable in 36 monthly 
installments equal in principal amount beginning 13 months after shipment 
with interest at 6% per annum from date of shipment. Thus, the initial 
cost requirement for the purchase of the equipment will be $189, 119.70, 

143, The $51,036 expenditure for land, etc. would be allocated 
as follows: Transmitter site, $18,000; transmitter building, $15,442; and 
studio leasehold improvements, $17,594. 

144. The $88,144 allocated to miscellaneous expenditures is 
broken down in the following manner: station wagon, furniture, office 
equipment, etc., $8,000; freight, drayage, sales tax, $7, 000; organization 
and prosecution of application, $35,000; pre-operational staff salaries, 
$23, 144; and miscellaneous equipment and installation, $15, 000. 

145, .Compared with the original estimated cost lof construction 
of $582,879, the new estimate of $706,760 shows an increase of $123, 881, 
The applicant originally estimated that it would be necessary to spend 
$296,214 before going on the air; whereas, the modified proposal would 
require an expenditure of $356,788, an increase of approximately $60, 000. 

146, If additional financing should be required to meet these 
additional costs, WKBW-TV proposes loans of $100, 000 each from two of 
its stockholders, Mr.-Darwin R. Martin and the Buffalo Waste Paper Company. 

| 
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Mr. Martin, whose financial condition as of October 1, 1954 is set 

forth at paragraph 130, supra, showed a net worth as of December 15, 
1956, in excess of three and one half million dollars. The Buffalo Waste 
Paper Company, previously discussed at paragraph 129, supra, submitted 
a balance sheet as of December 31, 1957, which showed assets of $752, 641, 
and liabilities excluding capital stock and surplus, of $56,302. Compared 
to pre-operation expenses of $356,788, the applicant would have available 
$500,000, exclusive of the $200,000 in loans discussed above or $700, 000 
if it should make those loans. Therefore, depending on whether the addi- 
tional loans were made, there would bea balance on hand at the start of 
operation between $143,212 and $343,212. 


5678 Conclusions 


1. All three of the applicants have been found to be legally 
and technically qualified to construct, own and operate a television station, 
and Great Lakes Television, Inc. has been found financially qualified as 
well. .For determination are the financial questions placed in issue with 
respect to Greater Erie Broadcasting Company and WKBW-TV, Inc. 


Financial qualifications being basic, we turn first to those issues. 


Greater Erie Broadcasting Company 

2. .The total cost of construction proposed by Greater Erie 
Broadcasting Company is $853,569, of which $415, 820 will be required 
to place the station on the air. To finance construction cost and early 
operation of the station the applicant relies on cash on hand and in banks, 
marketable securities, and bank loans aggregating $590,985, in addition 
to a deferred payment plan extended by the equipment manufacturer. 

3. After payment of $415,820 to place the station on the air, 
$175,165 in operating capital will remain to finance the operation of the 
station. 

4. In view of the foregoing, we conclude that the funds pro- 
posed by Greater Erie Broadcasting Company to cover costs of construction 
and initial operation will be available to it; that such funds will be adequate 
to place the station on the air; and that the funds remaining after the station 
commences operation will be sufficient to cover initial operating expenses 


for a reasonable period of time. 


. WKBW-TYV, Inc. 


5. WKBW-TV, in establishing its financial qualifications, 
had the burden of showing: first, that it was qualified under its original 
proposal; second, that it remained so qualified under the issues set 
forth in the first remand; and third, that adequate additional funds would 
be available to effectuate its amended engineering proposal. : 

.6. The total cost of construction originally proposed by 
WKBW-TV, Inc. was $582,879, of which $296,214 would be required to 
place the station on the air. To finance construction cost and early 
operation of the station, the applicant relied on stock subscriptions, 
loans from stockholders and a bank loan aggregating $500, 000, As 
indicated by our findings, those persons who were committed to purchase 


stock and/or extended loans to the applicant had shown their ability to 


fulfill their respective commitments. In addition, the applicant had 
| 


5679 arranged for a deferred payment plan with the equipment manufacturer. 

7. As stated in the findings, the Manufacturers & Traders 
Trust Co, loan in the amount of $200,000, was contingent on WKBW's 
affiliating with a network. On September 29, 1954, WKBW-TY entered 
into an agreement with American Broadcasting Company whereby, in the 
event WKBW-TV received a grant, the parties were to enter into an 
affiliation contract, The date for the execution of the affiliation contract 
was necessarily uncertain, but it would have been subsequent to September 
29, 1954 and any such contract would have expired not later than two years 
after the execution of the executory agreement (September 29, 1956). Our 
Rules, (Sec. 3. 658(c),) limit the terms of network affiliation contracts to 
two years, but provide that such agreements may be executed up to six 
months prior to their effective date. The agreement in no way violated 
the Commission's Rules, ! 

8. After payment of $296,214 to place the station on the air, 
WKBW-TV, Inc. would have had the sum of $203, 786 to finance the operation 
of the station. This sum would be adequate to operate the station for a 
reasonable period of time, and we conclude that, at the time the record was 
first closed in this proceeding, WKBW-TV was financially qualified to construct 


and operate its proposed station. 
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9. As reflected in the findings, subsequent to original. 
closing of the record, Great Lakes and Greater Erie directed the 
Commission's attention to the fact that American Broadcasting Company 
(ABC) had affiliated with Station WGR-TV in Buffalo, thus raising a 
question as to whether the ABC affiliation was still available to WKBW-TV, 
and, consequently, whether the applicant could still satisfy the condition 
precedent of the Manufacturers & Traders Trust Co. loan. The Commission, 


a 


recognizing the validity of the question thus raised, reopened the record to 
inquire as to the facts. However, reasoning that if the ABC affiliation was 
no longer available to WKBW-TV, the fault lay with the passage of time-- 
not the applicant, the Commission permitted WKBW-TV to show if such 
be the case, that the restrictive condition of the Manufacturers & Traders 
Trust Co. loan had been removed. Evidence adduced at the subsequent 
hearing established that the ABC affiliation was no longer available to 
WKBW-TV, but that the Manufacturers and Traders Trust Co. remains 
willing to make the $200, 000 loan without requiring such affiliation, The 
revenues anticipated from ABC would no longer be available, but this 
fact would bear on the initial profitability of the station, not on the funds 
available to construct the station and operate for a reasonable period. As 
previously concluded, WKBW-TV would have in excess of $200,000 at 
commencement of operations. Thus we conclude that, in essential detail, 
WKBW-TV's financial qualifications remained unchanged between the original 
closing of the record and the presentation of evidence in the first reopening 
of the record. 
10. .When, on April 4, 1958, the Commission permitted WKBW- 

TV to amend the engineering portion of its application, it.also permitted 

5680 it to modify the financial portion of its application to reflect the ™ 
increased costs of the engineering changes. If we had not concluded WKBW- 
TV was previously financially qualified, we would not permit its amendment 
to cure an otherwise fatal defect. However, such is not the case and for the 
reasons set forth in our Memorandum Opinion and Order of April 2, 1958, 
we deem the amendment to be altogether appropriate. Compared to the 
original proposal which envisioned an expenditure of $296,214 prior to 
going on the air, the modified proposal specifies a pre-operation expense 
of $356,788, an increase of approximately $60,000. The total increase re 


in construction costs amount to approximately. $124,000. To meet this 
additional expense, WKBW-TV has arranged, if necessary, for $200,000 
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in loans from its stockholders who are shown to be fully qualified to 
advance the sums committed. Accordingly, even if WKBW-TY should 
not make the additional loans for which it has secured commitment, it 
would have available at the start of operations approximately $143, 000, 
after payment of all pre-operation expenses. If it should make such 
loans, it would have available approximately $343,000. We regard 
either sum as adequate to permit operation for a reasonable period of 
time, and conclude that WKBW-TV has shown itself financially qualified 


to construct and operate its proposed station. 





ll. Having concluded that each of the applicants possess 
the necessary legal, technical and financial qualifications to construct, 
own and operate a television station, the proceeding is governed by the 
comparative issue which now requires us to select the applicant best 
qualified to operate a television station on Channel 7 in Buffalo in the 
public interest, Largely, the discussion which follows will center about 
the criteria considered by the Commission in comparative adjudicatory 
proceedings with respect to which evidence was developed as set forth 
in the findings. The significance of these criteria has frequently been 
stated and will not here be repeated in detailed form. (See WHDH, Inc... 
22 FCC 767.) | 
Local Residence | 

12. Of the six officers and directors of Great Lakes, three 
are local residents. They are Mr. .Clother and Mr.. Connors: who reside 
in Buffalo and Mr. Hayman who lives in Kenmore, a suburb located between 
Buffalo and Niagara Falls. Thus the representatives of 50% of the stock 
(that held by Buffalo-Courier Express, Inc. and that held by Cataract 
Theater Corporation) of Great Lakes are local residents. E ich of these 
three representatives is a lifetime resident of the area. Mr. Wyszatycki, 
an individual applicant, resides in Buffalo. His residence dates from 1946, 
All three of the officers and directors of WKBW-TV, who hold 80% of the 
stock, as well as the remaining individual stockholder, Mr. Martin, who 
holds a 5% interest, are lifetime residents of the area. | 

13. On the basis of the showings made, the Commission 
considers that WKBW-TV is entitled to a preference in view of the lifetime 
residence of all of its individual stockholders including the officers and 
directors, No distinction is made as between the other two applicants, 
the long-time residence of the noted Great Lakes principals being viewed 


i 
\ 
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5681 as balancing the shorter term residence of the individual applicant 
d/b as Greater Erie. The preference here bestowed is not a strong one 
in view of the substantial showings made by the applicants who are not 
preferred on this factor, which is important in its indications of awareness 


of local interests and of future vigilance in programming therefor. 


Participation in Civic Affairs of the Community 


14. Closely allied to the factor of local residence is the 
civic activities criterion; for it gives further evidence of interest in 
and familiarity with local needs and desires. 

15, The individuals in Great Lakes who are entitled to 
cOnsideration here are Messrs. Hayman, Connors and Clother, who 
have resided in the area and Mr. Laux, who was previously connected 
with Station WJJL in Niagara Falls. Mr. Hayman has been actively 
associated with a number of civic and charitable groups in the area, 
_Mr..Clother has also been fairly active in civic affairs in the community; 
and Mr. .Laux has likewise participated through the medium of his Station 
WJJL over a period from 1947 to 1955. There was no showing that Mr. 
-Connors, who is the controlling stockholder of the Buffalo Courier-Express, 
Inc. as well as president and a director of that corporation, has in any 
way associated himself with the civic activities of the community. However, 
the newspaper itself, which has a policy that its executives shall not actively 
participate in community fund drives as individuals, has a record of sup- 
porting worthwhile causes. There is no showing relevant to the factor 
under discussion with respect to Mr. .MacNeilly who resides outside the 
coverage area. Mr. Kallet, the controlling stockholder of Copper City 
Broadcasting Corporation (like the Buffalo-Courier, a one-third owner of 
the applicant), has been active in civic matters in western New York where 
he resides but not in the principal community. The findings reveal also 
that the Cataract Theater Corporation, one-third owner, has been coopera- 


tive in matters of civic interest. Mr. -Wyszatycki (Greater Erie) has shown 


membership in a number of organizations, but there is no showing that he 
has been active in any of them. . For WKBW-TV, Dr.. Churchill has been 


very active in local organizations. Mr. Kavinsky and Mr, Martin, the 


remaining individual stockholders, have also demonstrated active interest 


in civic affairs. 
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.16. In comparing the applicants on the factor under considera- 


tion, both Great Lakes and WKBW-TV show superiority over Greater Erie. 
Good records are apparent with respect to both Great Lakes and WKBW-TV 
and no significant difference is observed which would warrantia preference 


as between them. 


- Diversification of Occupations of Principals 


17, Although of secondary importance, the Commission recognizes 





that an applicant composed of diverse local business and professional 

5682 interests should possess a more accurate knowledge of aind sensitivity 
to community needs and be more likely through such knowledge to provide 
a program service consistent with those needs. Great Lakes generally 
presents in relation to the business pursuits of its principals the following 
lines of endeavor: news publication, moving picture distribution, broad- 
casting, and law. Greater Erie in this respect is limited to the industry 
of broadcasting. WKBW-TV includes in the occupations represented, 
broadcasting, the ministry, public relations, law and business. Although 
the showing of each of this factor is limited, Great Lakes and WKBW-TV 


are to be equally preferred over Greater Erie. | 


Integration of Ownership with Management | 


18, The factor of integration takes into consideration active 





and personal attention on the part of ownership in day-to-day performance. 
Such personal attention by ownership lends assurance of interest in the 
success of the enterprise and of continuing effective action in the carrying 
out of proposals, particularly when fortified by a practical delineation of 
the responsibilities to be assumed and of adaptability to their performance. 
.19, Great Lakes makes a minimum showing on the integration 
factor. While certain principals, as shown by the findings, propose to 
be available for advice and consultation to the employees of the station, 
this is not sufficiently definite to support a conclusion of substantial 
integration. Those who would make themselves thus available have, as 
indicated infra, capacity to be of assistance. As has been stated, however, 
the integration thus proposed is too generalized to merit substantial credit 
under this factor. What is more evident is that Great Lakes ‘would tend to 
place greater reliance upon key employees selected for the daily operations. 


Greater Erie offers its sole proprietor in the integrated capacity of general 
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manager expending most of his time on the television operation. 
Mr..Wyszatycki has been the owner and manager of the AM station in 
Buffalo, owned by the applicant since 1946, and, therefore, brings an 
acquired experience to the integrated capacity referred to. The inte- 
gration proposal of WKBW-TV consists in major part of the participation 
as general manager of its majority stockholder, Dr. Churchill, and of 
the participation as station manager of its 5% stockholder, Mr. Anscombe. 
-In addition to local residence and civic participation, both bring years of 
broadcast experience in the community here involved, to these duties. 
Both principals propose to devote half of their time to the AM facility, 
and half to the television operation on a continuing basis. It is to be 
noted that Dr.. Churchill has given wide latitude to Mr. Anscombe in the 
past and has generally limited his own capacity to that of a reviewing 
authority. Mr. Kavinsky, 24% stockholder, proposes to spend five hours 
per week on policy matters, but his contribution in this respect is not 
clearly outlined. | 
20. .From a review of the comparative integration proposals 
of the applicants, both WKBW-TV and Greater Erie have established a 
distinct preference on the factor under discussion to Great Lakes, the 
preference being somewhat more pronounced in favor of Greater Erie 
when its 100% integration is considered, as compared with the somewhat 
5683 lesser participation, and more supervisory character thereof, on 
the part of the main principal of WKBW, Dr. Churchill. In view of the 
degree and quality of integration shown by WKBW-TV, Greater Erie's 


preference over it is minor. 
Broadcast Experience 


21, .The broadcast experience of the principals of an 
applicant is an important factor in considering their ability to effectuate 
their proposals. Neither Greater Erie nor WKBW-TV has any previous 
television experience. On the other hand, three of the officers and 
directors of Great Lakes have been associated with television in the past, 
As regards previous radio experience, Mr.-Wyszatycki, a sole proprietor, 
has engaged in various phases of radio operation for many years, and for 
more than ten years has been a licensee in Buffalo. Two of the principals 
of WKBW-TV, Dr. Clurchill and Mr. Anscombe, have had extensive 


radio experience in Buffalo, though Mr. Anscombe’s broad managerial 


experience has dated only from 1953. Mr. Kavinsky’s experience is as a 
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director and officer, together with appearances on programs broduced 

for the Bar Association. Five of the six officers and directors of Great 
Lakes have had previous connections with aural broadcasting. Mr. 
.Connors’ experience is as a director and officer of WEBR in Buffalo 

as is that of Mr. Clother. However, Mr..Connors has devoted almost 

no time to the activities of WEBR, and the record does not show that his 
holding of offices in that station has resulted in the acquisition of any 
substantial experience in the operation or management of a radio station. 
Mr. Kallet has owned and operated WKAL and WKTV; and Mr, MacNeilly 
since 1945 has been associated with the management, programming, sales 
and over-all operations of WKAL and WKTV. Mr. Laux, also an officer 
and director, has had 20 years of experience in aural and visual broad- 
casting. He became general manager of an AM station in Steubenville, 
Ohio in 1940 and has continued in that capacity. He directed the organiza- 
tion of the television counterpart of such station, which station started 
operations in 1953. He is the managing director of the “Friendly Group” 


stations which are controlled by the same individuals who own WPIT, a 





one-sixth stockholder in the applicant. In this connection, the station 
managers of the several “Friendly Group” stations are re sponsible to 
him as managing director and he is responsible to the Board of Directors. 
He is an officer and director and stockholder of each such station. He 
supervised the construction of a television station in Atlantic City. He 
also built and operated, as its owner, WJJL in Niagara Falls | which he sold 
in 1955 after operating it for eight years. In addition, he supervised the 
construction and daily operation of the AM station in Kingston, New York, 
22. It is apparent from the foregoing that the experience of 
the principals of Great Lakes greatly exceeds that of Greater|Erie and, 
to a somewhat lesser extent, that of WKBW-TV, and Great Lakes is entitled 
toa preference therefore. However, the significance and over-all weight 
5684 which is to be accorded this preference rests in large part on how this 
experience will be utilized by the Great Lakes applicant. As noted at 
paragraph 19 of our conclusions, supra, the principals of Great Lakes 
would not be closely integrated into the day-to-day management of the 
proposed station, but would confine their activities to executive and policy 
matters, Thus, the considerable experience possessed by these gentlemen 


would not be readily available in the actual operation of the television station, 
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but would be reflected in the formulation of over-all policy and the 
making of broad executive decisions. On the other hand, the less 
extensive experience of the principals of WKBW-TV and Greater Erie 
would be brought'to bear on the daily management and operation of their 
stations in addition to the formulation of over-all policies. This would 
be particularly true of Greater Erie through the nearly full time activities 
of Mr. Wyszatycki. Consequently, the preference to Great Lakes on the 
factor of broadcast experience, although distinct, is of less significance 
than it might otherwise have been due to the limited participation of that 
applicant’s experienced principals in the activities of the proposed station 
and the weaknesses in station performance under their direction as here- 
inafter set forth. 


Past Broadcast Records 


23. A past broadcast record, though being a tangible or actual 
demonstration of the applicant's reliability, no matter how superior does 
not guarantee that which can be expected in the future. It, however, 
represents as persuasive evidence as can be marshalled by an applicant. 
A past broadcast record in the community is regarded as the best indication 
of the applicant's awareness of and responsiveness to local programming 
needs and interests and of the reliability which may be placed in him to 
effectuate his proposals. .Evidence as to operation of stations in other 
communities is less material (though relevant) than a demonstration in 
the principal community. (WHDH, Inc. et al and cases there cited 13 RR 
507). Here, one of the applicants (Greater Erie) has compiled a record 
with AM broadcast facilities in the area; the principal figure of another 
applicant (WKBW-TV), Mr. .Churchill, has through stock and option rights 
the control of an AM broadcast station in Buffalo; and a one-third owner 
(Buffalo Courier Express) of Great Lakes owns through a subsidiary an 
AM station in the community. Additionally, Great Lakes is indirectly 
associated with an AM station (WJJL) in Niagara Falls through Mr. Laux. 
At the time of the hearing, Mr. Laux, who is a vice-president and director 


of Great Lakes, owned station WJJL. 23/ 


23/ as noted in the findings, Mr. Laux has since disposed of the Niagara 


Falls station. 
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24. One of the local broadcast records associated with 
Great Lakes arises through WEBR, Inc., a wholly owned subsidiary 
of the Buffalo-Courier Express, Inc. As reflected at paragraph 39 
of our findings, station WEBR during the 1952 and 1953 composite 
weeks devoted substantial time to local live programming, balance is 
5685 shown between commercial and sustaining time for the 1952 week 


with a substantial increase in commercial time being shown for the 1953 





composite week. A substantial number of non-commercial spot announce- 
ments are shown for each of these weeks. Attention to the needs of chari- 
table, civic and other organizations is demonstrated by its supplemental 
showing and maintenance of the only mobile radio broadcast facilities 

in the city is to be commended. Mitigating against these favorable 
factors are the policy of carrying no agricultural programs although 

the station does serve a large rural area, and the weaknesses present 

in educational and discussion programming. The record of oe station 

18 1m nO manner a superior one, 

25. The record of Station WJJL, Niagara Falls, New York 
is also associated with Great Lakes through its vice-president and director, 
John J. Laux, who is also President, a director, and 11.25% stockholder 
of WPIT, Inc. . The 1952 and 1953 composite week evidence fdr this station 
also shows substantial time devoted to local live programming with balance 
being shown between commercial and sustaining time. However, very few 
non-commercial spot announcements are shown for either of the composite 
weeks and, as with WEBR, weaknesses are similarly present'in both agri- 
cultural and educational programming. Further detracting fepain the record 
of this station is the evidence as to block time sales and the failure to file 
these contracts in compliance with the requirements of our Rules. 

26, Although the record establishes that Station WWOL, owned 
and operated by Mr..Wyszatycki extended some degree of cooperation to 
civic and other organizations, due to the inaccuracies shown to exist in the 
Station logs, the degree of such cooperation cannot be precisely determined. 
-Recomputations (see footnote 14) indicate that during the 1952 and 1953 com- 
posite weeks substantial time was devoted to local live programs. Few non- 
commercial spot announcements were broadcast during the 1952 week, but 
the number increased substantially during the 1953 week. Balance is indicated 
between commercial and sustaining time. No time was shown for agricultural 
programs and little time for discussion programs, Further evidence shows a 

| 
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policy of not carrying agricultural programs, failure to carry regularly 
scheduled educational programs and a policy of carrying double and triple 
spot announcements on its foreign language programs. Offsetting to some 
degree these factors is the regularly scheduled period given over to an- 
nouncements on behalf of local organizations on its Polish language pro- 
gram and the practice of similarly utilizing its other foreign language 
programs. 

27. Giving consideration to the 24-hour operation of Station 
WKBW, the record shows that for the 1952 and 1953 composite weeks 
substantial time was devoted to local.live programming, that commercial 
programming was low, being only 51.4% and 39% respectively during those 
weeks and that a reasonably balanced program service was provided. Al- 
though a substantial number of non-commercial spot announcements were 
carried during each of these weeks, approximately half were promotional 
announcements for sustaining programs broadcast on behalf of the Churchill 

5686 Tabernacle. 24! The record further shows that the facilities of this 

station have been made available on a regular basis to other faiths. It is 
also shown that commercial religious programs have been carried, but 
there is nothing inherently wrong in such programming. Solicitation of 
funds has, however, been permitted on one of these programs with other 
instances of such solicitation shown. The record also shows that some 
twenty years ago Dr.. Churchill used the station on four occasions to express 
his views on a controversial matter with no showing that equal opportunity 
was afforded for reply. In view, however, of the isolated nature of these 
incidents and their remoteness in time we can attach no probative weight 
to them. 

28, The supplemental showing for Station WKBW demonstrates 
that regularly scheduled series of programs in addition to intermittent 
programs have been carried on behalf of local educational institutions; that 


regularly scheduled series of local discussions programs have been carried; 


and that regularly scheduled agricultural programs utilizing the services of | 


local agricultural organizations and county agents are carried. The over-all 


24/ _ The classification of these as non-commercial spot announcements 
is in accord with Commission definitions. 
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record of this station is satisfactory and in some respects, siperior. 
29. Our findings also reflect the past performance records 
of the various stations associated with Great Lakes which are located 
in other communities. Although such records are of less significance 
than those compiled locally, for they furnish no guide as to the awareness 
of local needs and the manner of serving them, they may bespeak--in the 
degree of their association with the applicant--the applicant's general 
attitude toward the duties of a broadcaster to operate in the public 
interest. Where, as here, such records are the only broadcast records 
of owners of substantial stock interests in the applicant sie us, they 
acquire added pertinence. 
30. Station WPIT, Pittsburgh, Pennsylvania achieved in the 


1952 and 1953 composite weeks reasonable balance as to commercial and 





sustaining programming and broadcast a reasonable number of non-com- 
mercial spot announcements during those weeks. Imbalance in the program 
service during both such weeks is shown with the programming for the 1953 
composite week consisting almost wholly of entertainment and commercial 
religious programs, the solicitation of funds being permitted /on such religious 
programs, Additionally, programming commitments made ip its 1952 re- 
newal application were not fulfilled in substantial respects. ! 

31, Station WSTV-AM, Steubenville, Ohio also achieved reason- 


able balance in the 1952 composite week between commercial and sustaining 


‘ op , | P 
programming, but shows a substantial increase in commercial programming 


5687 for the 1953 composite week. . Substantial time was devoted to local live 
programming with a reasonable number of non-commercial spot announcements 
being broadcast. A reasonably well-balanced program service was also 
provided during both such weeks, some weakness, however, being present 
in educational programming. The record evidence as to si WSTV-FM 
is virtually identical with that of the AM station. 

32. While the record evidence for Station WSTV-TV shows that 
programming commitments made in the original application for construction 
permit were not strictly adhered to, reasonable balance was achieved 
during the special compsoite week used in this proceeding. The record 
further shows that a substantial number of locally originated! programs were 
being carried on which representation was being given to civic, governmental 


and other organizations. Over-all, the performance of this station has been 
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good. Station WFPG, Atlantic City for the 1952 and 1953 composite , 


weeks broadcast a reasonable amount of local live programming. Both < 
such weeks reflect a highly commercial operation, no agricultural pro- e 


grams being broadcast and weakness also being present in discussion 
programs. Station WBMS, Boston presents an operation similar to 
that shown for Station WF PG except that commercial programming 
occupied an even greater percentage of total time and, whereas Station 
WFPG broadcast a very substantial number of non-commercial spot 
announcements, Station WBMS broadcast very few such announcements. 
As reflected in our findings, the Commission in connection with the 
renewal application of Station WBMS submitted in 1954, made inquiry v: 
into the high commercial content and lack of balance in the programming 
of that station. 
33. For Stations WKTV, Utica, New York and WKAL, Rome, 
New York, associated with Great Lakes through Copper City Broadcasting 
Corporation, the composite week evidence demonstrates over-all well 
balanced operations in all respects other than for the single deficiency 
concerning which the record shows inquiry was made in connection with a 
renewal application. On the basis of the record, evidence as to the logging 
practices followed by these stations, evidence which is in dispute, we 
conclude that the evidence establishes that improper logging of spot an- 
nouncements did occur. We further conclude that the station director of 
WKTV did or should have known of such practice. There is no evidence 
conclusively demonstrating that the management of the station directed 5] 
or was aware of these practices. 
34. Onan over-all basis, the deficiencies present in the 
records of the stations in other communities associated with Great Lakes, 
other than that of WSTV-TV, while not demonstrating the stations failed » 
to meet the public interest standard, leave much to be desired. WPIT, 
Inc. and Copper City Broadcasting Corporation together own 50% of the 
stock of the Great Lakes applicant and have appropriate representation 
on that applicant’s board of directors. e 
35. In summary, considering all of the records here presented, 
that of WKBW-TV is to be preferred to the local records of either of the 
other applicants. The showing for the locally owned stations associated 
with Great Lakes also suffers from the demonstrated records of other * 


stations associated with it. We find no basis of selection between Great 
Lakes and Greater Erie. 





5688 


Diversification of the Media of Mass Communication 
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36. <A further factor to be discussed is that which onceicas 
the ownership interests of the applicants and their principals in’ media 
of mass communication. Each applicant, in itself or through it! stock- 
holders, is associated with media of mass communication in esl city of 
Buffalo and one, Great Lakes, has such interests elsewhere. | 

37. Consideration is first given to the area which the facility 
here sought would serve. Great Lakes, as an entity, holds no mass media 
interests. However, a one-third stockholder in the applicant, the Buffalo 
Courier-Express, Inc., publishes a daily newspaper of general circulation 
and also owns the licensee of Buffalo radio station WEBR, operating un- 
limited time with a power of 5 kw. <A one-sixth stockholder, Cataract 
Theatre Corporation, owns two of seven (indoor) motion picture theatres 
in the city of Niagara Falls. In addition an officer and director of Great 
Lakes, Robert C. Hayman, holds an interest in drive-in theatres in 
Niagara Falls. Turning to Greater Erie, Mr. Wyszatycki owns radio 
station WWOL, which operates daytime only with 1 kw power and WWOL- 
FM. Dr..Churchill, holding 51% of the stock of WKBW-TV, also controls 
radio station WKBW, a class 1-B clear channel station. | 

38. The findings show that two daily English language news- 
papers are published in Buffalo, one in Niagara Falls and two others in 
nearby communities. In.addition a daily Polish language newspaper is 
also published in Buffalo. Ten standard broadcast and five FM stations 
serve the area, Six television stations, including one non-commercial 
educational facility, have been allocated to the area, and three of these 
are currently in operation. ! 

39. Interests in communications media removed featn the 
service area are not disregarded in this evaluation of the applicants; they 
are placed in their proper perspective. Greater Erie and WKBW-TV are 
not shown to have communications interests outside of the Buffalo-Niagara 
Falls area. The Great Lakes applicant is associated, through the holdings 
of certain of its stockholders, with television and radio stations scattered 
throughout six eastern states and theatres in New York state. These 
interests are not so inter-connected by ownership or geography as to form 


a chain of possible concentration upon a national or sectional basis. A grant 
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of the Great Lakes application would, however, add to the present 
substantial media holdings of this applicant and accordingly considera- 
tion of its media removed from the immediate area is proper. 

40. It is apparent from the foregoing that a grant of any 
of the applications before us would not tend to create a concentration 
of ownership in mass media facilities in the area. At the same time 
since each applicant currently is identified with media of expression 
in Buffalo no considerations are present involving the authorizing of 
a station to interests not already represented by ownership in existing 


outlets of information and communication in the area. The Commission 


5689 is of the view that the Greater Erie applicant, owning only a daytime 


1 kw AM station and an FM station in Buffalo is entitled to a modest 
preference over WKBW-TV in this area of comparison. The comparatively 
numerous, though widespread, interests of two of the Great Lakes’ stock- 
holders, in addition to the local media interests present in this applicant, 
require that both Greater Erie and WKBW-TV receive a distinct preference 
over the Great Lakes applicant with that accorded WKBW-TV being of 


somewhat lesser weight than is Greater Erie's. 


Special Matters 

41. In determining the reliability of an applicant, the Com- 
mission must consider his record before this and other regulatory agencies. 
Aside from fraud upon or deliberate falsehoods to such agencies which would 


go to the character qualifications of such applicant, we must weigh matters 


such as compliance with the rules of the regulatory body and candor in making 


reports required by the agency, for those matters are indicative of an appli- 
cant’s ability and willingness to operate an enterprise in the public interest, 
Failure to observe such rules or to properly submit such reports, although 
such conduct may not have heretofore resulted in actual harm to the public 
interest, is indicative of a reluctance to comply with the requirements of 
agencies having a statutory duty to regulate his business activities, and 

cast doubt on the future reliability of such applicant in this regard. 


42. The record contains a number of instances wherein Mr. 


-Wyszatycki has been derelict in his compliance with the regulations of 
this and other agencies. In 1948 and 1950 this Commission issued citations 


against Mr. Wyszatycki for violations of its rules. His original application 





be 
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for Station WWOL contains inaccurate statements as to his education. 

In the 1951-53 hearing regarding modification of his FM operation, Mr. 
Wyszatycki submitted income statements which are in conflict |with his 
statements regarding income for the years in question presented during 
this hearing. The 1954 renewal application for Station WWOL contained 
an exhibit consisting of program logs which were ascertained to be in- 
accurate. In 1948 the State of New York Liquor Authority cancelled a 
liquor license held by Mr. Wyszatycki for violation of the laws and 
regulations of the State of New York applying to such licensees. While 
none of the foregoing violations are sufficiently serious as to disqualify 
Mr. Wyszatycki as a licensee, they do raise a question as to his reliability 
and attitude toward assumption of the duties and obligations going with the 
privileges granted and his application must suffer when compared to the 
other applicants in this proceeding, who have not been shown to be guilty 
of such practices. | 


5690 
Planning and Preparation 


| 
| 

43. The applicants used various techniques for ascertaining 
the community needs and the willingness of groups and organizations to 
cooperate in the production of locally originating program. As we read 
the record, these efforts have been about equally successful, = is re- 
flected in the local program proposals which will be ee in greater 
detail later on, although the efforts of WKBW-TV were geographically mere 
extensive including communities within the Grade B contour other than Buffalo 
and Niagara Falls. Turning to other phases of planning, it is also clear that 
no sound basis for distinction exists. Whether operating plans and schedules 
have been made by a special consultant, or by those who would operate the 
station, is of no inherent importance. In paragraph 67 of the Findings we 
have indicated some of the “deficiencies” in Great Lakes’ and WKBW's 
planning as brought out in the hearing record, deficiencies which Greater 
Erie has avoided. However, none of these do we view as of any real 
significance. The Commission has said before that in new proposals dif- 
ficulties may be expected to occur. In evaluating them, our approach is 
one of deciding whether the deficiencies are such as to indicate a basic 
weakness which will make the proposed operation either impossible or 


relatively difficult. If they are not, if it appears that with relatively minor 


| 
t 
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adjustments in scheduling or operations they can be corrected or avoided, 

the Commission is satisfied. We believe that to make the usually encountered 
deficiencies a basis for comparing applicants would result in attaching . 
decisional importance to a factor which is of no real significance. Easily 
corrected relatively minor troubles in work schedules, equipment location, om 
scenery size and positioning, etc. do not have any real importance in help- 

ing to decide which applicant would best serve the public interest, convenience ra 
and necessity. Therefore, there is no ground for awarding any preference 


in this area. 


Programming 
44. The total hours of operation proposed by the three applicants 


are substantially the same, and no preference to any is warranted. There 
is no basis for choice in the network aspects of the proposals. Each of the 
applicants intends to adhere to the usual standard of good television operation, 
and such minor variations as exist are without significance. 

45. A comparison of the program proposals in terms of over- 
all balance reveals minor variations which reflect different emphasis on one 
type or another by the respective applicants. Great Lakes intends to devote 
more of its broadcast day to entertainment than do the other two, whereas 
WKBW has scheduled more talk programs than have either Great Lakes or 


Greater Erie. .The latter has emphasized the agriculture and news categories.* 


However, it is clear that in this area of primary importance all of the appli- 
cants have planned a well-balanced format and that ground for a preference 
does not exist. | 
5691 46. .Comparison of the local program format, by type, while 
of secondary importance, has some significance in that it helps to reveal 
the extent to which a particular applicant will serve the particular needs 
and interests of the community or communities involved. We find no 
significant differences in the entertainment programs which the applicants 
will originate. While Greater Erie has planned three of its entertainment 
programs to appeal specifically to the Polish, Italian and German population, * 
the programs themselves are cast in the usual variety format. .We are unable 
to find any valid basis for a preference in this category. r 
47, All of the applicants have scheduled religious programs to 
give the various churches and beliefs an opportunity to be heard. Although 


WKBW is the only one proposing Sunday remote telecasts of church services, 
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this fact is not a ground for preference since the other two have made 
adequate arrangements for telecasting devotional programs from their 
studios. Such other differences in detail as exist are not the basis for 
a decisional preference for one or the other of the applicants. | 

48. Each applicant proposes daily agricultural programs. 
In the case of Great Lakes five minutes will be devoted to the daily 
telecast of news and market information, whereas Greater Erie proposes 
two and WKBW one fifteen-minute presentations of farm and agricultural 
material. Each plans a weekly program on agricultural subjects. Insofar 
as this record shows, the differences in these proposals are insufficient 
to constitute a valid basis for preference, all showing detailed attention 
to such needs... | 

49. News programs would be telecast several times daily by 
each applicant, and Great Lakes and Greater Erie plana weekly news 
review. All would carry news of local and regional interest on their 
newscasts. WKBW intends to produce news programs devoted exclusively 
to sports. Some of Greater Erie’s daily newscasts will be in a foreign 


language. The applicants have demonstrated equal efforts to provide an 


adequate news schedule and despite the differences in approach revealed 


above and in the Findings, the Commission is unable to conclude that one 
or the other of the three should be preferred. WKBW's propdsal to include 
special sports and news telecasts does not warranta preference, for Great 
Lakes and Greater Erie have included sports telecasts in their talk program 
formats. . | 
50. .Comparison of the discussion programs proposed reveals 
that in this category also there is little sound basis for a choice. Each 
applicant has planned material for foreign language groups, and each 
would have a program in which governmental problems and current issues 
would be discussed. Great Lakes and Greater Erie have scheduled programs 
5692 specifically for young people, and WKBW has plans for a program on 
law enforcement problems and another for veterans. These and other varia- 
tions noted in the Findings display commendable efforts by the applicants to 
provide programs in the discussion category which will be useful to the popu- 
lation generally and to special groups therein which will be benefitted by 
programs specifically designed for them. - We are unable to find that a 
preference should be awarded to any of the applicants in this area of comparison. 
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51. Variety and considerable ingenuity are apparent in the 
educational proposals of the applicants. The participation of high school 
and college student and faculty personnel in such programs as TV College 
(Great Lakes), University Workshop (Greater Erie), and Adult Night 
School (WKBW), among others, demonstrates concerted efforts to take 
advantage of available local skills and abilities in the educational field 
and to form them into interesting and useful programs. Great Lakes 
has scheduled a “how to do it” program of interest, Greater Erie has 
planned a TV Kindergarten program for daily presentation through the 
cooperation of the local schools, and WKBW has arranged for a natural 
science presentation which will also be suitable for in-school viewing. 

On the whole, we view the educational program proposals of the applicants 
as being of substantially equal merit and no preferences are justified. 

52. As is frequently the case, many of the talk programs 
proposed by the applicants are primarily of a promotional or entertain- 
ment type, and a great variety of material is included in the category. 
Each applicant proposes talk programs of some merit, but the Com- 
mission is unable to discover a valid basis for awarding a preference. 

53. The findings detail the film program proposals of the 
applicants. It is apparent that they are suitable and that no valid basis 
for a preference can be established in this category. 

54. The Examiner concluded that the Greater Erie proposal 
to present 5.8% of its programming in foreign languages was less cal- 
culated to serve the public interest than were the proposals of WKBW-TV, 
which would present a lesser amount of foreign language programming, 
and Great Lakes which would broadcast all of its programs in English. 

In determining the suitability of foreign language programming, a number 
of factors must be considered. These include: the percentage of popula- 
tion to be served which can be expected to comprehend the foreign tongue; 
the percentage of the station's total programming to be devoted to foreign 
languages; the control the licensee could exert over the content of the 
foreign language programs; and the number of other radio or television 
services available in the area. Although the record does not disclose the 
exact numbers or percentages of persons in the Buffalo area who might be 
expected to understand the programs proposed by Greater Erie, it does 
indicate that such numbers and percentages are significant, and that other 
services such as foreign language churches, newspapers and radio pro- 


gramming, which depend on the ability of their patrons to comprehend 


I 
| 
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5693 them, exist in the area. Thus, it may be regarded as established 


that a need for such programming has been shown to exist in the area, 


Pilgrim Broadcasting Co., 5 RR 861. 


55. As regards other comparable services, there are two 
other VHF television stations operating in Buffalo. Thus, viewers unable 
to comprehend the Greater Erie foreign language programming or who 
for other reasons had no interest in it would have at least 2 other local 
services of which to avail themselves. | 

56. Additionally, the amount of foreign language programming 
is relatively small compared to the total program schedule exeposed by 
Greater Erie. In our view the detriment to the individuals who would be 
unable to comprehend the Greater Erie foreign language programming 
during a small percentage of its schedule, but who would have available 
two other local VHF services, is offset by the benefit derived by other 
individuals who want and need such programming. Accordingly, we 
conclude that the proposals of Greater Erie to broadcast 5.8% of its pro- 
gramming in languages other than English, and the proposal of WKBW-TV 
to devote a lesser percentage of its time to such programming does not 
form the basis for a preference for or against these applicants in this 
proceeding. In summary, we conclude that the applicants have established 


equivalent standings in their program proposals. | 


Main Studios, Equipment and Staff 


57. Each of the applicants proposes to locate its! main studios 





in Buffalo. As indicated at paragraph 67 of our findings, the parties have 
stipulated, and we agree, that the main studios, equipment and staff of each 
would be adequate to effectuate its proposals. Such differences as may 


exist in the three proposals in these areas would not, therefore, furnish 
ground for a preference to any applicant. ! 
| 
Auxiliary Studios 
58. The Commission noted and accepted in the findings the 
stipulations of the parties concerning adequacy of the studios to produce 


the programs scheduled by the respective applicants, so we need not 


discuss this aspect further now. One area of comparison vis-a-vis studios 








. remains for evaluation, and that lies in the fact that whereas both Great 


Lakes and Greater Erie plan to have and use auxiliary studios in Niagara 
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Falls, WKBW does not. Does this difference require that a preference 
be awarded to the two who propose the auxiliary? 

5694 59. The Commission has assigned the Channel at issue to 
Buffalo-Niagara Falls, i.e., the Commission made the assignment for 
the use of both communities. The advantages of having auxiliary studios 
in Niagara Falls lie in the convenience to local groups or individuals who 
would have occasion to visit the studios in connection with programs of 
local interest and the consequent ability of the station to take advantage 
of local skills and talent which might not otherwise be available. Thus, 
by virtue of their proposals to locate auxiliary studios in Niagara Falls, 
Great Lakes and Greater Erie are entitled to a preference over WKBW- 
TV. The extent of this preference, however, must be largely determined 
by the utilization which the applicants propose to make of these studios. 
As noted in the findings of fact, Great Lakes proposes that one entertain- 
ment, one talk and one religious program will be broadcast from Niagara 
Falls on Tuesdays and Thursdays of each week. Aside from the religious 
program, the format of this Niagara Falls programming is primarily 
entertainment with no particular effort being made to utilize special skills 
and talents of Niagara Falls residents which might not otherwise be avail- 
able, and the nature of the programs severely limits the number and type 
of groups which will be able to avail themselves of the convenience of local 
studios. 

60. .Greater Erie proposes to make more extensive use of its 
Niagara Falls studios. Its programs, although not primarily designed to 
utilize talents peculiar to Niagara Falls, will afford somewhat broader 
segments of the Niagara Falls population an opportunity to participate in 
local programs. . While we do not agree with WKBW-TV that the auxiliary 
studio proposals of its opponents are mere shams designed solely to secure 
a hearing preference, we also do not believe that the type of programming 
proposed by Great Lakes and Greater Erie from their Niagara Falls studios 
entitles them toa substantial preference. Accordingly, we conclude that 
while Greater Erie, and to a somewhat lesser extent, Great Lakes, are 
entitled toa preference over WKBW-TV because of their proposals for 
Niagara Falls studios, the preference thus accorded is a minor one. 


i 
! 


Engineering Considerations 


61. As noted in our findings, there is no significant difference 





in the engineering proposals of the applicants, and each would serve 
essentially the same areas and populations. Accordingly, no preference 


is awarded on the issue of comparative coverage. 
| 


5695 SUMMATION i 

62. .We have concluded that both Greater Erie and WKBW-TV 
have demonstrated on the record the requisite financial qualifications to 
construct, own and operate a television station. Conclusions have also 
been made as to each of the comparative elements urged in the dase. 
These conclusions must now be weighed to determine which of the three 
applicants is best qualified to operate a station in the public interest. 
The Greater Erie applicant does not make as strong a showing as might 
be expected from a local individual proprietor. Mr.. Wyszatycki's term 
of residence in Buffalo is comparatively brief in comparison to that of 
certain principals in each of the other applicants and he has failed to make 
a substantial showing of active civic participation. Although making the 
highest showing on the factor of integration of ownership with management, 
he has been least preferred on the factor of broadcast experience. The 
assurance to be drawn from the integration showing as to effectuation of the 
proposals here advanced and of a continuing operation aware of ‘and sensitive 
to local needs is further weakened by the record evidence as to ithe past 
operation of his local standard broadcast facility, Station WWOL. Another 





adverse consideration is the question of reliability as it is affected by the 
record evidence of past failures to comply with the laws and rules of this 
and other regulatory agencies. In the comparative areas considered in 
relation to the television proposals advanced, Greater Erie has received 
a preference for its Niagara Falls studios over both the other applicants. 
In all other comparative areas involving the television proposals, the 
applicants have been found equal. | 
63. Great Lakes has been accorded a preference Over both 
the other applicants in this proceeding only for the broadcast experience 
represented by its principals. We have concluded the showing of Great 
Lakes to be equal to that of WKBW-TV in the civic participation of its 


local principals and in diversity of local business and professional 





| 
i 
| 
| 
| 
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interests. In the’ criteria of local residence and integration of owner- wi 
ship and managernentits showing is not impressive. The assurance to be S 
drawn from the broadcast experience of its principals is further weakened 4 





by the record evidence as to the past operation of stations associated with 
Great Lakes through its principals and representing in substantial degree 
the source of that experience. Great Lakes, in the comparative areas 
involving the television proposals, was like Greater Erie accorded a 
preference over WKBW-TV for its Niagara-Falls studio proposal. On 
the basis of utilization of such studios, its proposals in this area was 
deemed inferior to Greater Erie’s. Weighing against Great Lakes is the 
factor of diversification of ownership of mass media of communications. 
64. WKBW-TV has been found equal or superior to one or 
both of the other ‘applicants in virtually all areas of comparison. In 
local residence, ‘and past broadcast record, it has been found superior 
to both. In civic participation and diversification of business interests, 
5696 it has been found equal to Great Lakes and superior to Greater Erie. 
In integration of ownership with management and in diversification of 
ownership of mass media of communications, it has been found superior 
to Great Lakes. It has been found superior to Greater Erie in broadcast 
experience. In integration of ownership with management and diversifica- 
tion of ownership of mass media of communications, though not deemed fully 
equal to Greater Erie its showing is substantial. Similarly, in broadcast 
experience, though deemed wéaker than Great Lakes its showing here is 
also substantial. This applicant’s weakest consideration inthe comparison 
made is the failure to provide for auxiliary studios in Niagara Falls as did 
its opponents. In view, however, of the limited utilization of these studios 
and of Niagara Falls programming sources by both Greater Erie and Great 
Lakes, the significance of this difference is substantially lessened. 
65. Upon careful consideration of the showings of each 
applicant, the Commission is of the view that the composite showing of 
WKBW-TYV establishes that a grant of its application would best serve the 


public interest. The superiority found in those factors tending to assure 





effectuation of its proposals herein and of a continuing operation aware of 


& 


and sensitive to the needs of the area to be served in our view substantially 
outweigh those factors favoring a grant of either of the other applications. 
The comparative weaknesses shown by Great Lakes in local residence, 


integration of ownership with management, past broadcast records and 
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diversification of the ownership of mass media of communications 





and the comparative weaknesses of Greater Erie in broadcast experience, 
past broadcast record and the demonstrated failure of its owner to comply 
with regulatory requirements and other differences found permit no other 
conclusion. | 

66. Accordingly, IT IS ORDERED, This 30th day of July, 


. 1958, that the application of WKBW-TV, Inc. for a permit to ‘construct 


a deteummencial television station in Buffalo-Niagara Falls, New York, 
on Channet-2 JS 3 HEREBY GRANTED; subject to the condition that the 
antenna oe and lighted in accordance with Part 17 of 
the Commission's R=les; and the applications of Leon Wyszatycki, d/b 
as Greater Erie Broadcasting Company, and Great Lakes Television, 
Inc. for the use of the same channel assigned to Pe nae Falls, 


New York, ARE DENIED. 


FEDERAL COMMUNICATIONS COMMISSION 


t 





Gordon J, Kent 
Acting Secretary 


Released: July 31, 1958 | 
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“Statement With Respect to Point IV of 
Appellant’s Brief” 


“It is hereby stipulated and agreed 
among counsel for the parties hereto 
that Point IV of the Appellant's Brief 
accepts the facts as found in the 

Initial Decision of the Hearing Examiner 
and the Final Decision of the Com~ - 
mission and does not raise any 
question as to the substantiality of 

the evidence to support those findings 
of‘fact. The parties therefore do not 
believe it necessary to print herein 
any excerpts from the transcript of 
testimony in support of or in opposition 
‘to said Point IV.” 
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